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Tuesday,  23  March  1948 


4  international  military  tribunal 

FOR  THE  FAR  EAST 

5  Court  House  of  the  Tribunal 

War  Ministry  Building 

J  Tokyo,  Japan 

t 

:  The  Tribunal  met.  pursuant  to  adjournment, 

at  0930.  * 

Appearances: 

For  the  Tribunal,  all  Members  sitting,  with 
the  exception  of:  •  HONORABLE  JUSTICE  E.  H.  NORTHCROFT, 
Member  from  the  Dominion  of  Ne<»  Zealand,  not  sitting  ’ 
from  0930  to  1600;  HONORABLE  JUSTICE  B.  V.  A.  ROLING, 

I  Member  from  the  Kiftgdom  of  the  Netherlands ,  not 
sitting  from  1500  to  1600. 

For  the  Prosecution  Section,  sane  as  before. 
For  the  Defense  Section,  same  as  before. 

(English  to  Japanese  and  Japanese 
to  English  interpretation  was  made  by  the 
Language  Section,  IMTFE . ) 


* 


►- 


... 


♦ 


; 


rwaa’i 

BWW0 


'fO"'  ft 


44,861 


- MARSHAt"  oF~IHE  COURT  i  Tho  IntcrHhtliHCl-  - 

i'ilitr.ry  Tribunal  for  tho  For  Best  is  nm i  in  session. 

THE  PRESIDENT  I  All  the  r.oousod  are  present 
except  MATSUI,  SUIRATORI,  ~nd  WWO,  v.ho  ore  repre¬ 
sented  by  counsel.  Tho  Sugano  Prison  Surgeon  certi¬ 
fies  they  ore  ill  one  uno.blo  to  attend  the  trial 
today.  The  certificates  hill  bo  recorded  and  filed. 

■7ith  tho  Trib-mol's  pernission,  the  accused 
AH.«I  will  bo  absent  fror.  tho  courtroon  tho  entire 
f!ny  conferring  with  his  counsol. 

Mr.  MIGITA. 

Ijsr,  MIGITA:  Mr.  President  and  Members  of 

tho  Tribunal,  I  shall  continue  on  the  HOSHINO  Sur.na- 

tion  fron  paragraph  36  on  pugo  42. 

HO-36.  E>hen  HOShINO  wont  into  tho  office, 

tho  national  general  mobilization  law  had  already 
boon  in  force  since  March  1938;'*  and  the  so-called 
Four-Year  Pl~n  for  the  expansion  of  productive  powor^ 
had  also  boon  put  into  oportion  since  January  1939. 

The  material  distribution  plan  had  be  .n  formed  yvc.T 

c. 

by  year  since  1938. 

HO-37.  At  this  tiro,  supplies  of  materials 
available  to  Japan  wore  shrinking  in  tho  face  of  the 

HO-36.  u.  Ex.  2802,  T.  25212.  p 10  T  8270 

b.  Ex.  2802,  T.  25208;  Ex.  842,  T.  S2/0. 

c.  Ex.  2802,  T.  25206. 


(MM 


.  . . .  ■  ■  T-y  ^ 


* 


'.'.  ,8'? 


«*  < 


tmCo  b'.ns  of  th^  foreign  countries  while  donand 
therefor  was  increasing  ns  the  Chinn  Incident  ox- 
pr.ndud,  with  no  torr.iinc.tion  in  sight.  In  such  a 
difficult  situation,  tho  ?lnn  for  the  expansion  of 
productive  now  or  was  resorted  to  in  an  effort  to 
bolster  Japan's  weakened  oconony  and  got  her  by  with 

vhat  sho  had. 

Thu  object  of  this  plan  was  to  turn  out 
producers'  goods  for  those  r.ost  necessary  itens  cut 
off  fror:  Japan  by  tho  trade  bans  of  tho  forojgn  ^ 
countries,  and  to  att.npt  to  balance  the  industries. 

The  attention  p-id  to  heavy  industry  in  the 
plan  was  based  on  the  need  for  balancing  Japan's 
econony,  her  heavy  industry  being  far  inferior  to  her 
light  industry.  The  pirn  ainod  at  no  future  war  but 
took  into  consideration  only  the  China  Incident.  ^ 
It  was  based  on  r.  continuation  of  peace- tine  trades. 
Had  other  wars  bu~n  under  consider -tion  the  plan  woulc. 
have  been  of  a  very  different  nature.  The  plan  was 
inpractical  and  had  to  bo  constantly  revised  in  the 
faco  of  changing  circumstances .  Thw  end  of  the 
plan  was  set  for  March  1942  on  paper,  but  those  work¬ 
ing  with  then  knew  that  no  definite  acconplishnent 

HO-37.  a.  Ex.  3214,  T.  29145.  <*•  , 

c.  Ex.  3214,  T.  29147.  *•  T‘  2914b* 

d.  Ibid.  _  _ 


V 


tribution  plan,  the  Planning  Bor.rc.  had  noxmn-,  ^  -  u 
v.ith  any  details  concerning  the  use  of  tho  allocated 
materials.  It  only  toolc  in  tho  over-all  estimates 
fror.  tho  various  demands  as  submitted  by  various  de¬ 
partments,  and  \:orked  out  an  over-all  scheme  of  allo¬ 
cation.  *  So  far  as  thoir  uso  uas  concerned,  HOSKINO 
did  not  knov?  uhoro  the  material  demanded  by  the  arny 
and  navy  v.’ont  nor  tho  uso  to  vihich  they  were  put. 

s  kept  entirely  secret.  There 

ifficulty  over  these  allo- 
uthorities  concerned  that  the 
•'.graunont  on  cllocntion  uso C.  to  bo  CotorroC  considerably 
each  year.0*  10SHIN0  v;as  able,  hov.'ever,  to  cut  dovm 
the  allocation  den  and  od  by  the  arny  and.  navy  by  a  largo 
nor  cent  in  favor  of  civilian  needs  and  the  expansion 

navy  never  got  the 


This  inforriation 
v/as  so  nuch  argument  and 
cations  betYi>oen  the 


of  oroductive  pouor.  The  arny  no. 

*  i 

full  anounts  of  their  allocations# 

HO-39#-  Prosecution  summarizes  HOSHINO’s 

statenent  in  the  interrogation  on  these  future  plans  as 

if  he  stated,  that  the  plan  had  necessarily  affected 

HO-37.  g.  T.  29148. 
hO-38.  a.  T.  5148-9. 

b.  T.  5150;  T.  29147. 

c.  T.  29148. 

d.  T.  29148. 
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Knnohuktto  unfavorably  (00-27)*  However,  careful 

scrutiny  of  this  part  of  his  interrogation  reveals 
that  rIOSHXNO  sinply  r.oant  that  the  pi- ns  h ~d  no  con¬ 
nection  with  the  Government  of  Monchukuo;  hut  thu  pirns 
included  just  estimates  of  what  to  send  to  Lanchukuo 
rn-1  what  to  inport  fron  her  'n1  how  nuch  and  in  what 

c  • 

enterprises  investr.ont  Were  to  be  ‘.ado  in  L’anchukuo. 
After  ell,  what  ho  stated  clearly  shows  that  in  these 
plons  t'anchukuo  was  treated  on  the  same  basis  as  any 
other  foreign  country  having  close  ties  with  Japan  in 
connection  with  trade  and  investment,  All  other 
evidence  relied  upon  by  the  prosecution  in  this  natter 
(GG -?7)  is  taken  fron  HOSHINO's  Strategic  Bombing 
Survey  interrogations  which  the  defense  respectfully 
submits  the  Court  should  disregard  on  the  grounds  as 


stated  before. 


HO- 40 •  "Outline  of  the  Basic  National 

Policy"  Unbodied  what  the  "Four  Important  Ministers" 

had  agreed  upon  in  the  "Ogikubo  Conference"  before 

1)  •  ^ 

the  formation  of  the  cabinet .  It  was  decided  upon 

as  set  forth  in  the  final  text  in  the  cabinet  rooting 

c  • 

on  July  26th.  *  This  was  nr.de  to  Serve  as  the  basis 

• 

for  the  done  Stic  ^policy  of  Jnv>an. 


HH-30. 

FH-40 . 


u ,  T « 

a.  Ex. 

b.  Ex. 


5130.  .. 

541,  T.  6271.  c 
3655,  T.  36179.  d 


T.  361&3 
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HO- 41.  ..s  t'>  the  policies  loci!  of.  uoon  in 

th u  Liaison  Conference  of  July  27,  T0J0  stctoc1.  that 
it  was  presentee'  by  the  Supreme  Gor.ir.  n:1 ,  r.n<?.  v/rs 
"pprovel  by  tho  Liaison  Conference  of  tho  sr.no  fate. 
The  orosecuti  >n  failof.  to  prove  that  HOSHINO  hrc.  nny 

connection  with  this  iecisi  n. 

Ne^t.ir.ti^ns  .with.  Franco  ConcejnmfL French 

Inc'cv-Chinr. . 

KO-42,  The  negotiations  with  Fronce  on 
this  sublet  wore  con'  one  of  on  ^.ugust  1st  between 
Foreign  Minister  !*A TSUOKA  ml  French  ..rbassr.t’.or  to 
Jrpr.n  Charles  Arsono  Henry,  nt!  an  unfersto.n  ing 
was  ror.choc'.  on  August  30th  after  -  fcrnr.l  exchange 
of  notes.  *  The  prosecution  exhibit  620  nee'e  it 
clear  that  the  negotiations  ’.’ere  con'uctoc’  either 

by  M/.TSUOKA  or  OHASHI,  the  Vice-1  inis t«r  of  Foreign 

c  • 

Affairs,  exclusively  in  the  Foreign  Office.  n’one 
n f  HOSHINO’s  activities  has  jV~r  been  slv'wn  relating 


to  the  m  ^oti- ti  ’ns. 


.1  Initiations  >,’ith  Noth* 
HO- 43.  Evidence  sh  ;s 


r  Ian's.  East.  Inlies. 
that  prosecution 


HO-41.  ru  Ex.  3655;  T.. 36182,  36184. 
HO -42.  a.  Ex.  3655,  T.  36200. 

b.  Ex.  620,  appendix  10,11. 

c.  T.  6886. 
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orhlblt  1311  was  a.  Trait  only/"  pron^CTby  the"  j 

secretarial  office  which  Foreign  Minister  ji/.TSUOKA 
handed  to  Minister  of  Industry  and  Corner co  KOBAYASHI 

t 

merely  for  his  information  or  esc  reference  to  bo 
usof!  in  his  trade  negotiations  with  tho  authorities 
of  Dutch  East  Indies.  *  Evidence  also  shows  that 
KOBAYASHI,  who  was  in  charge  of  tho  business  concerning 
oil  and  other  commodities,  personally  went  to  Batavia 
in  the  early  part  of  September  1940  and  there  con¬ 
ducted  trade  negotiations  with  the  Dutch  delegates  for 
more  than  a  month.  None  of  the  evidence  has  estab¬ 
lished  the  facts  alleged  by  the  prosecution,  especially 
regarding  HOSI  1110‘s  participation  in  this  natter. 

Tj  i  - P AHT IT J5  PACT 

1.  HO- 44.  TO JO  described  all  tho  events^ 
loading  up  to  the  signing  of  the  Tri-Partito  Pact. 
According  to  his  statement,  discussions  concerning 
this  move  had.  been  going  on  privately  before  the 
establishment  of  the  Second  KOKOYE  Cabinet;  Foreign 

Minister  MATSUOKA  was  in  complete  charge  of  all  nogo- 

c. 

tiations;  the  conclusion  of  the  treaty  was,  in 

effect,  to  carry  out  one  of  the  policies  which  the 

HO-43.  a.  T.  2*294.  b.  T.  25291.  e.  T.  252 72 . 

HO-44.  a.  T.  3$l88->95;  b.  T.  36189;  c.  T.  36188. 
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’"Four "'Ministers"  had  aproo d  upon  in  "Ogikubo  Con¬ 
ference."  *  In  their  conference  of  September  4th,  the 
"Four  Ministers"  again  r. greet1  to  approve  the  proposal 
noc’.e  by  MATSUOKA  to  strengthen  the  Japrn-Germany 
Italy  Axis;  '  this  agreement  was  confirmed  by  the 
Liaison  Conference  and  the  Imperial  Conference  of 

f 

19  September  1940,  in  which  MATSU OKA  stated  in  his 
reply  to  the  President  of  the  Privy  Council  that  under 
the  circumstances  th..n  prevailin':  a  firm  stand  on  the 

o  • 

part  of  Japan  was  the  ^nly  way  war  could  be  avoided. 
MATSUOKA  then  proceeded  to  confer  with  Stahnor  and 
drafted  the  Tri-Par titu  Pact,  v/hich  later  was  decided 
upon  by  the  cabinet  and  approved  by  the  Privy  Council 
September  26th.  This  evidence,  together  with 
SAITO's  testimony  on  the  activities  of  MATSUOKA, 

X  • 

concerning  the  negotiations  v<ith  Ott  and.  Stahner, 
we  submit,  discloses  suff iciv.ntly  the  circumstances 
as  to  how  the  Tri-Partite  Pact  was  formed  and  who 
were  really  responsible  therefor.  HOShlNO  has  never 
received  any  German  decorations  nor  been  recommended 

3  • 

for  receiving  such  in  relation  to  the  pact. 

2.  The  r«nly  evidence  against  him  concerning 

HO- 44.  d.  T.  36188.  g.  T.  36192. 

e.  T.  36189.  h.  Ibid*  , 

f.  T.  36190.  i.  T.  34960. 

3.  Ex.  1272,  T.  11352. 


J 
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the  pact  is  that  showing  his  explanations  in  the 
Privy  Council  Mooting •  HOSHINO  attended  the  nee ting 
of  the  Investigation  C  omit  too  and  the  rooting  of 
the  Privy  Council  hold  on  September^,  1940,  relat¬ 
ing  to  this  pact.  Doth  exhibit  552  "nO.  exhibit 
5531*  list  his  nano  not  among  St' to  Mnistors  but 
among  "explainers"  who  wore  r.ostly  Chiefs  of  Govern- 
nont  Bonn's  or  Bureaus.  In  the  former  mooting  HOSHINO 
cade  sore  explanations  about  the  conditions  of  ratorials 
in  order  to  supplonent  the  replies  made  by  the  State 
Ministers 5  however,  those  explanations  were  nac.e  in 
answer  to  the  question  put  by  one  councillor  asking 
then,  "How  about  our  preparations  to  root  the  situa- 

n. 

tions  when  the  worst  turns  up?"  The  true  intent  of 

ail  concerned,  we  submit,  can  be  seen  clearly  from 

n. 

the  decision  of  the  Investigation  Committee.  They 
docidod  among  others  that  ny  incitement  that  night 
develop  from  that  proposition  'gainst  the  United  States 
and  Groat  Britain  should  be  a. voided ,  and  that  they 
should  demand  the  government  authorities  not  to  neg¬ 
lect  preparations  for  the  possijblil  \ icrst. ^situation. 

IiO- 44.  lc.  Ex.  55? >  P»  1* 

1.  F.x.  553  >  P*  2. 
n.  F.x.  552,  p.  2. 
n.  Ibid,  p.  9. 
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p_lj,_n  r_o.r  J-^.nrf  ^.ncliulcuo-Cldn.'-  Block.  Econpi;:y. 
HO-45.  The  plan  embodied  the  cabinet  decision 

Cl  • 

of  August  1st.  Its  "in  was  to  achieve  a  self-suffi¬ 
cient  economy  for  Japan  rnd  a  block  economy  relation¬ 
ship  with  Mcjichukuo  and  China  in  the  fo.ee  of  the  in¬ 
creasingly  difficult  e  Conor  lie  condition.  The  economic 

relationship  between  Japan,  Manchukuo  and.  North  Chine 

c. 

had  been  actually  inter-dependent  for  nr.ny  reasons 
:.nd  it  was  considered  uv^n  in  1932  that  the  trend  of 
public  opinion  was  in  favor  of  the  completion  and  the 

development  of  the  block  economy  relationship  between 

d. 

those  three  countries.  The  plan,  therefore,  was 
drafted  by  the  Planning  Board  in  cooperation  with  the 
ministries  concerned  for  the  purpose  of  putting  such 
relationship  in  more  concrete  shape  in  accordance  with 
the  cabinet  decision.  In  this  plr.n,  Jr.pr.n  was  race 
to  take  leadership  in  the  block  because  she  was  more 

'K’vancod  in  highly  developed  industries  than  were  the 

f. 

other  tv;o  countries.  The  goal  of  this  plan  was  set 

8. 

ten  years  from  November  1941. 

KO-45.  a.  Ex.  2224;  T.  15954. 

b.  Ex.  3214,  T.  29151. 

c.  Ibid. 

d.  Ex".  3339;  T.  30692. 

i  e.  T.  15954. 

f.  T.  29151. 

g.  Ex.  2224;  T.  15951.. 


Population  Policy. 

1  HO-46.  The  main  purpose  of  tho  ponulation 

2  policy  was  not  to  increase  the  population  of  Japan, 

3  but  to  maintain  the  same  ratio  of  increase  which  she 

hac.  Tne  necessity  of  this  policy  was  felt  in  many 

quarters  because  the  rate  of  population  increase  was 

declining  due  to  the  change  in  social  conditions  in 

Japan  and  the  China  Incident.  The  goal  of  this  policy 
8 1  b. 

was  set  at  100,000,000  in  I960.  This  would  be  around 

the  same  figure  if  Japan  could  continue  on  up  to  I960 

j!  with  the  same  percentage  of  increase  which  she  naa  hac. 

u  !  In  its  execution  the  plan  presupposed  a  state  of  peace 

13  (Tr.  29,151).  One  of  its  immediate  effects  would  be  a 

14  decrease  in  the  labor  supply,  since  tho  plan  aimed  at 

1  the  encouragement  of  marriage  and  restriction  of  employ' 

c . 

ir>  I  ment  of  women  over  twenty  years  of  age.  HOSHINO's 
17  1  connection  with  the  population  plan  was  slight,  being 
limited  to  an  explanation  of  it  as  was  his  responsibi¬ 
lity  according  to  custom,  and  he  did  not  show  much 

interest  in  it  nor  express  an  opinion  thereon  even  to 

d.  _  , 

his  Vice-President,  OBATA.  The  population  plan  was 

prepared  substantially  by  the  Welfare  Ministry,  not 

tho  Planning  Board,  and  that  ministry  was  to  carry  it 

HO-46.  b.  Ex.  865;  Tr.  8808. 
c.  Tr.  29,152. 
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- e.  -  f- 

out.  It  may  bo  noted  In  passing  that  exhibit  1067 

states  that  HOSHINO  r.erely  explained  the  plan  at  the 

cabinet  meeting,  whereas  the  War,  Welfare  and  Education 

Ministers  expressed  their  opinion  of  it. 

Mobilization  Law. 

a . 

HO-47.  The  prosecution  exhibit  1055  relating 
to  this  subject,  is  an  extract  from  a  newspaper 
article,  and  shows  that  it  was  the  Parliament  itself 
that  passed  the  revised  Mobilization  Lav/.  The  govern¬ 
ment  simply  put  this  revised  law  in  operation  as  the 

power  to  do  such  had  been  delegated  to  it  by  the  lav/ 

b. 

itself. 

HOSHINO* s  Relation  to  the  Total  War  Institute. 
HO-48.  The  title  of  this  institute  certainly 
gives  the  impression  that  it  might  have  been  a  research 
body  of  considerable  importance.  However,  what  was  in 
fact  established  under  this  title  as  all  the  evidence 
clearly  shows,  was  a  different  institution  in  its 
objectives  and  activities.  In  the  submission  of  the 
defense,  the  intention  of  the  government  relating  to 
this  institute  is  clearly  indicated  in  the  ordinance 
and  the  subsequent  treatment  given  to  the  institute  by 

0 

HO-46.  e.  Ibid. 

f.  Tr.  9,878. 

HO-47.  a.  Tr.  9,842. 

b.  Ex.  84;  page  25. 
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the  government.  The  Orbinan&e  for  Organizing  the  Total 

1  a. 

War  Research  Institute  provides  for  its  aims  that  it 

2 

^  shall  take  charge  of  the  fundamental  investigation  and 
research,  and  the  education  and  training  of  officials 

4  1 

5  concerning  the  nation's  total  war  effort. 

The  provision  puts  two  things  together,  namely, 

7  fundamental  research  and  education.  Some  time  after 

8  its  establishment,  the  government  decided  to  allow  only 

b  # 

9  |  160,000  yen  a  year  for  its  total  expenditures,  and 

10  without  giving  any  instruction  or  guidance,  it  left 

11  everything  to  what  the  director  thereof  would  later 

1  ~  c. 

decide  and  carry  out.  Appointment  of  the  director  was 

delayed  very  much,  and  when  it  eventually  began  to 

14 

operate  with  its  staff  and  students,  it  was  in  April 

15  6. 

1941,  six  months  after  its  establishment. 

1<S 

HO -49.  The  staff  or  faculty  of  the  institute 

17  i 

was  very  small,  consisting  of  seven  persons  at  the 
V)  beginning,  which  number  was  later  increased.  However, 
2(,  as  increased  it  was  not  more  than  fifteen,  as  the 

2!  j  prosecution  exhibit  869-AA  clearly  shows.  The  average 

| 

22  number  of  students  was  about  forty  in  each  term,  and 

b. 

23  each  term  was  for  one  year.  The  government  reduced 

24  HO-48.  a.  Ex.  868-A ;  Tr.  8817-8. 

^  b.  Ex.  3217?  Tr.  29,184. 

25  c.  Ex.  3030;  Tr.  27,067;  Tr.  29,184. 

d.  Ex.  869;  page  8. 

—HQ-49.  a.  Ex.  3217;  Tr.  29,183. 

b.  Ex.  869. 


♦  * 
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the  number  of  the  staff  members  ax  xne  cnu 
and  again  cut  it  by  half  in  November  1943  in  the  midst 
of  the  Pacific  VJar.°’  The  institute  ceased  to  operate 
practically  from  January  1944.  Exhibit  869-BB  shows 
that  the  last  term  which  should  have  continued  on  to 
March  1944,  was  cut  down  half  way  in  December  1943* 

of  the  institute  staff  was  never 

changing  after  short  service 


The  personnel 

permanent,  most  of  them  were 
therein.  This  was  also  the  case  with  its  directors. 
IB!URA,  the  first  cirector,  to  which  appointment  the 
prosecution  attaches  very  much  importance,  remained  in 
the  office  only  for  ten  months,  leaving  there  October 
1941,  and  four  other  directors,  of  which  two  being  from 
the  navy,  had  been  appointed  in  succession  within  a 
vary  snort  period.  *  Some  army  ana  navy  officers  of 
colonel  rank  were  included  in  the  staff  membership, ^ 
but  the  number  thereof  was  a  few  in  any  one  period. 

HO- 50.  Now,  on  the  activities  of  the  institute, 
prosecution  witness  HORIBA  testified  that  the  primary 
emphasis  placed  was  upon  lectures  while  table-top 
maneuvers,  inspection  tours  and  trips  were  also  uncer- 
'*  c n mo  witness  further  stated  that  the  staff 


\ 
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members  occupied  the  posts  of  instructors  and  gave 

u 

1 

D  • 

lectures.  These  facts  were  also  established  by  the 

2 

list  of  the  lecturers  which  is  prosecution  exhibit 

3 

c. 

869-CC. 

* 

V/itness  OSHIKA,  who  was  one  of  the  staff  mam- 

J 

,  1 

bers  from  the  beginning,  stated  that  he  had  also  to 

^  6 

d. 

,  7| 

perform  miscellaneous  works  for  the  institute.  From 

8 

the  smallness  of  the  budget  for  the  institute,  it  is 

9 

reasonably  inferred  that  all  other  staff  members  were 

1 

10 

. 

also  placed  in  the  same  position  without  a  sufficient 

11  ! 

number  of  clerks  to  assist  them.  HORIBA  stated  that 

- 

12  j 

"generally  speaking,  the  institute  was  so  much  taken 

13 

up  with  training  and  practice  that  it  was  not  able  to 

14 

extend  its  efforts  into  study  anc  research." 

13 

HO- 51.  According  to  exhibit  869-EE  and 

16 

Q  • 

HORIBA' s  statement,  the  documents  owned  by  the  insti- 

17 

IK  1 

tute  are  generally  divided  into  two  categories;  namely, 

1  f 

lo  1 

the  collections  of  the  studies  made  by  students  and 

19 

i 

20 

those  coDpiled  by  the  institute  as  materials  for  re- 

21 

search  and  training.  Exhibit  688,  to  which  the  prose- 

22 

cut ion  attaches  much  importance,  belongs  to  the  last 

■ 

23 

category.  It  contains  a  note  on  the  first  page  stating 

9 

24 

HO- 50 •  b.  Tr.  8,880.  j 

c.  Ex.  869.  page  12. 

<  1 

25 

d.  Ex.  1217;  Tr.  29,182-3. 

J 

e.  Tr.  8,832. 

!  1 

HQ -51.  n,  Tr,  8,832.  _  „  .  _  _ 

J 

* 

« 
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i  that  they  are  mere  studies  carried  out  by  the  staff 
members  of  the  institute,  pointing  and  guiding  the 

goneral  course  it  should  pursue,  with  the  main  object 

b. 

of  educating  the  students. 

About  the  lectures  given  in  the  institute, 

as  the  prosecution  has  pointed  out  (GG-42),  lectures 

were  many  ano  subjects  chosen  by  them  covered  a  wide 

range  of  matters,  spiritual  and  physical,  as  well  as 

historical  and  current.  Those  subjects  were  never 

limited  to  such  as  one  would  commonly  consider  in 

relation  to  total  war.  Moreover,  in  our  submission, 

the  more  were  the  lectures,  the  less  the  time  was  there 

devoted  by  each  lecturer;  the  more  the  subjects  of  the 

lectures  varied,  the  more  the  information  they  gave 

became  general  and  superficial.  A  glance  at  the  titles 

of  all  lectures  contained  in  exhibit  869-CC  reveals 

tiwat  what  they  purporteo  to  give  was  just  a  fundamental 

c. 

knowledge  or  general  information  only.  HORIBA  stated 

that  oven  about  war,  the  studies  were  limited  to  "just 

0  • 

the  basic  things  that  people  should  know." 

HO-52.  In  our  submission,  the  nature  of  the 

documents  being  such,  it  is  entirely  out  of  question 

that  either  the  institute  could  havo  submitted  any  to 

HO-51.  b.  Ex.  3719—A';  Tr.  37,048-9. 
c.  Ex.  869,  page  12. 

- d» — Tr.-  8,8/5* 


to""the  public.  As  is  shown  In  exhibit  ooy-oe,  — 

,as  induced  In  each  class  of  students  n  few  students 
admitted  from  the  press.  Prosecution  witness  MURAKAMI 
stated  that  these  students  had  access  to  any  materials, 
secret  or  otherwise,  used  by  the  students  of  the  Insti¬ 
tute/’  HORIBA  also  tostlfled° "to  the  same  effect. 

HO-54.  In  view  of  all  this  evidence,  it  is 
suggested  that  the  Court  accept  the  testimonies  of 
witnesses  HORIBA,  I MURA  and  OSHIKA  as  a  true  statement 
of  the  alms  and  position  of  the  Institute.  These  'it- 
nesses  all  corroborated  one  another's  testimony  In 
stating  that  the  aim  of  the  Total  War  Institute  was 
chiefly  to  educate  and  train  junior  officials  and  other 
with  a  view  to  eradicate  the  evil  of  sectionalism  then 

prevalent  among  government  offices  and  civilian  orga- 

a. 

nizations. 

HO-55.  HOSHINO  was  mace  the  acting  director 
of  the  Total  War  Research  Institute  from  October  1  to 
January  11,  19*1. ^  However,  this  appointment  was  of 
_ in  nmor  lust  to  fill  the  post 


V- 


j.st  of  January,  HOSHINO  was  relieved  of  the  post  of 
acting  director.  Before  the  appointment  of  IIMURA, 
the  institute  did  not  operate  at  all  for  all  Dractical 


purposes. 

HO- 56.  Exhibit  869-BB  shows  that  first  term 
students  cane  in  on  April  1,  1941,  while  exhibit  869-E 
discloses  that  all  of  these  compilations  of  the  insti¬ 
tute  were  done  in  and  after  1941.  During  the  period 

of  his  incumbency,  HOSHINO  needed  not  and  did  not  attend 

a. 

the  business  concerning  the  institute.  Witness  OSHIUA 
stated  that  HOSHINO  simply  told  the  staff  member  of 

b  . 

the  Institute  that  "he  woulo  leave  all  matters  to  them" 5 
and  "he  did  not  visit  the  institute  at  all,  gave  no 

c. 

orders,  no  instructions  nor  suggestions  concerning  it." 
In  Mav  1941,  HOSHINO  was  selected  by  the  institute  as 
one  of  the  councillors  which  consisted  of  15  or  16 
persons 5  the  position  of  councillor  was  really  nominal 
and  honorary,  having  no  practical  work  relating  to 

the  institute,  and  HOSHINO  as  such  gave  neither 

d. 

instructions  nor  suggestions  thereto.  His  councillor- 

e. 

ship  ceased  on  November  24  of  the  same  year. 

HO-55.  b.  Tr.  29,184-5. 

c.  Tr.  29,184. 

HO-56.  a.  Tr.  29,184. 

b.  Tr.  29,183. 

c.  Tr.  29,184. 

d.  Ibid. 

e.  Ex.  109,  page  6. 
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The  New  Iccnonic  Structure 

1. 

HO-57.  The  prosecution  stated  that  the  New 
Stonomic  Structure  was  intended  to  effect  revolutionary 
changes  in  the  econonic  structure  in  order  to  pronote 
the  completion  of  armaments,  and  that  the  plan  provided 
for  a  high  degree  of  Government  control  (GG-33.)  The 
prosecution* s  own  witness,  Liebert,  showed  that  this 
allegation  was  unfounded  when  he  testified  that  under 
this  systen  business  largely  ran  the  control  associations 
nominating  the  directors  thereof  who  were  then  approved 
by  the  Commerce  and  Industry  Ministry.  This  evidence 
was  substantiated  by  the  witness  0BAT*v  who  testified 
that,  in  fact,  there  was  a  partial  transfer  of  control 
of  industry  and  business  from,  government  to  businessmen 
so  that  under  the  new  system  there  was  actually  less 
government  control  than  before.  In  any  event,  the  Plan¬ 
ning  Board  had  nothing  tc  do  with  how  the  plan  was 


carried  out  since  this  was  done  by  the  Commerce  and 
Industry  Ministry.  *  In  this  connection,  it  should  be 
noted  that  it  was  only  in  September,  194-1,  that  is,  five 
months  after  HOSHINO » s  resignation,  when  Major  Industries 
Association  Ordinance  was  eventually  passed.  Under 

(HO-57.  a.  T.  8627,  8732. 

b.  T.  29150-51.  ,  v 

c.  Ex.  2797-A,  T.  29164.)  _ 


the  provisions  of  this  Ordinance,  the  Ministry  of 

Commerce  and  Industry  was  vested  with  the  cower  to  carry 

out  the  plan  for  the  "New  Economic  Structure."  Exhibit 

2 797 -A  made  it  clear  that  this  Ordinance  indicated  the 

failure  of  the  clan  to  introduce  a  drastic  program  for 

state  regimentation  of  industry  and  transformation  of 

private  cartels  into  public  organs  directed  by  govern- 

d. 

nent  officials. 

2.  The  original  clan  for  the "New  Economic 
Structure"0 *had  been  prepared  by  some  of  the  young 
officials  of  the  Planning  Board  in  the  autumn  of  1940, 
but  in  settling  the  draft  plan  HOSHINO  concurred  with 
KOBAYASHI,  the  Minister  of  Commerce  and  Industry,  in 
making  important  changes  therein  sc  that  it  would  be 
more  in  favor  of  a  laisse-fairc  economy,  protect  the 
snail  and  medium  enterprisers  rather  than  force  them  to 
corbinc,  prevent  their  being  operated  under  "one -leader 
principle,"  and  in  general  favoring  the  maintenance  of 
status  quo.  This  was  a  reversal  of  the  original  plan ^ in 
many  points  and  a  check  on  possible  radical  changes. 
Assuming  as  true,  for  the  sake  of  argument  only,  the 
prosecution  premise  that  bureaucratic  control  of  industry 
constituted  planning  and  preparation  for  aggressive  war, 

(HO-57.  d.  ibid. 

c.  Ex.  865,  p.  41. 
f.  Ex.  3214,  T.  29149. 

- g-.-T-.- 29149,  29150.)  — H - 
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the  evidence  is  clear  that  HOSHIHO  was  opposed  to  any 
such  scheme. 

HCSHINO ' s  Resignation  in  April  1941. 

HO-58.  The  prosecution  says  that  the  resig¬ 
nations  of  HOSHINO  and  KOBAYASHI  were  brought  about  by 
the  disputes  that  arose  over  the  olan  for  the  New 
Economic  Structure  (GG-42.)  But  so  far  as  HOSHINO  and 
KOBAYASHI  were  concerned  there  were  no  disputes  between 
them.  There  is  no  evidence  whatsoever  as  to  any  dispute 
having  ever  arisen  between  them.  As  the  prosecution 
also  says  (GG-51)  and  as  the  evidence  clearly  shows, 
HOSHINO  did  agree  with  KOBAYASHI  on  the  changes  of  the 
economic  plan.  Witness  OBATA  stated  that  the  changes 
were  to  act  as  a  check  on  the  too  great  emphasis  on  a 
synthetic  and  planned  economy  and  was  a  check  on  possible 
radical  changes.* ‘  This  witness  further  stated  that 
the  final  plan  on  which  HOSHINO  and  KOBAYASHI  concurred 
was  a  reversal  of  the  original  plan  in  many  points. 

The  original  plan  had  been  drafted  by  the  young  officials 
of  the  Planning  Board,  and  HOSHINO  agreed  to  such 
material  change  thereof.  '  It  can  be  inferred  from  this 
fact  that  much  discontent  with  HOSHINO  would  have  been 
caused  among  the  young  officials  and  the  supporters  of 

(HO-58.  a.  T.  2914-9-50. 

b.  T.  29150. 

c.  T.  29149.) 


submission,  the  circumstances  relating 

lignatlon  are  quite  cleor  in  KONOYE-s 

lh„ws  that  the  economic  Ministers,  which 

),  were  considered  the^'weak  point-," 

,t  must  be  reshuffled.6'  It  was  suggested 

0  Minister  also  should  be  changed  but  it 

ided  that  only  the  Minister  of  Commerce 

a  the  President  of  the  Planning  Board 

Cd.f'  It  was  necessary  that  the  President 

.  Board  be  a  person  who  knew  about  the 

LUation  plan,  and  the  "inner  working  of 

ist  be  a  forceful  person."  (Obviously 

.  _ The  successor 
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I  later  by  Prince  KONOYE  that  he  must  resign.  KOBAYASHI 
also  consented  to  resign,  expressing  that  he  would  not 

so  consent  if  the  choice  of  his  successor  had  been 

1. 

FUJIWARA  (a  businessman.)  The  newspapers  characterized 
the  reorganization  l,as  a  stroke  of  genius,”  and  ex¬ 
pressed  approval  and  placed  "great  expectations  in  the 
m. 

future."  This  KOITOYE  Mcmoire,  it  is  submitted,  is  as 
significant  for  what  it  does  not  say  as  for  what  it 
docs  say. 
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To  any  fair  observer,  this  will  reveal  that 
HOSHINO  was  simply  considered  not  to  be  as  forceful  as 
his  post  required  and  was  replaced  by  a  competent 
person.  There  is  not  a  word  of  anyone’s  consulting 
H0SHIF0  about  his  resignation,  nor  of  any  opinion  ex¬ 
pressed  by  HOSKINO  when  he  was  told  that  he  had  to  re¬ 
sign.  His  attitude  on  resigning,  we  submit,  was  a 
typical  example  of  the  attitude  that  a  career  civil 
servant  would  very  often  take. 

Period  Between  April  14,  1941,  and  October 

18,  1941. 

1. 


\ 


23  HO- 59.  HOSHINO  resigned  from  the  Second  KONOYE 

24  Cabinet  on  April  14,  1941.  In  the  interrogation  of 

25  (HO-58.  j.  T.  29178. 

l.  ibid. 

m.  T.  29179-80.) 


period.  Witness  MUKAJUuai ,  —  — 

secretary,  and  almost  always  lived  with  HO; 
private  house  at  this  time^testified  to  th 
Witness  INADA  stated  that  HOSHINO  told 
had  been  doing  after  resigning  from  the  KC 
in  April,  1941,  was  to  travel  around  Japar 
to  tho  testimony  of  MURAKAMI ,  HCSHINO  mad< 
courtesy  call  on  the  War  Minister  at  his  ■ 
denco  immediately  after  his  resignation,  ( 
HOSHINO  had  no  contact  with  TO JO  at  all, 
with  the  outside  world  were  limited  to  th 
intimate  friends  and  a  few  others  for  amu 
2.  On  tho  evening  of  17  October 
enjoying  a  Kabuki  play  with  his  family  wi 
know  that  TOJO  had  been  ordered  by  tho  Er 
the  Cabinet,0 '  and  while  he  still  contim 
!  play  he  was  unexpectedly  called  out  by  a 
visit  TOJO.  At  this  time  he  was  expecte 

(HO-59.  a.  T.  29203.  § 

b.  T.  29191.  e‘  T- 

c.  T.  29199. 
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J trip  to  Korea  and  Northern  Kyushu  with  his  friend,  and 
the  arrangements  for  the  trip  had  been  already  completed. 
The  prosecution  made  a  great  deal  of  argument  on  HOSHINO 1 
activities  in  this  period.  But,  we  submit,  these  argu¬ 
ments  are  after  all  only  supposition  and  supported  by  no 
evidence.  It  was  quite  natural  for  a  career  civil 
servant  like  HOSHINO  to  spend  such  a  life  of  "unemploy¬ 
ment  tc  the  letter"  after  his  resignation.  It  was  also 
natural  for  HCSHINO  who  had  been  away  from  Japan  for  a 
number  of  years  to  want  to  travel  and  look  over  the 
conditions  of  the  country.  After  his  resignation  in 
April,  HOSHINO  was  appointed  a  member  of  the  House  of 
Peers,  a  Councillor  of  the  Total  War  Research  Institute 

and  a  member  of  the  National  Mobilization  Investigation 

g-  • 

Committee  respectively  in  April,  May  and  July.  However. 

since  the  Parliament  was  in  adjournment  since  March  to 

December,  1941,  HOSHINO  of  course  had  no  duty  relating 

thereto,  and  the  position  of  the  Councillorship  of  the 

Total  War  Research  Institute  was  rather  nominal  and 
h. 

honorary,  while  the  membership  of  the  National  Mobil¬ 
ization  Investigation  Committee  did  not  require  his 
attendance  as  the  Committee  was  not  meeting.  The  prose¬ 
cution  had  ample  opportunity  to  challenge  the  defense 


(HO-59.  f.  T.  29191. 

g.  Ex.  109. 

h.  T.  29184.) 


evidence  concerning  these  points  when  it  wt.s  offered, 

but  they  failed  to  do  so. 

C.  HOSHINO  as  Chief  Secretary  of  the  Cabinet 

from  October,  1941,  to  July,  1941. 


H0-60.  On  receiving  a  message  iron  iuju 
the  Kabuki  Theater,  HOSHINO  visited  him  at  his  official 
residence  late  in  the  evening  of  October  17,  1941,  and 
was  requested  by  TOJO  to  become  Chief  Secretary  of  the 
Cabinet.  This  came  as  a  surprise  proposal  to  HOSHINO 
who  had  spent  a  life  of  leisure  for  half  a  year  since .his 
resignation  in  April  from  the  Second  KONOYE  Cabinet, 
but  he  accepted  it. 

2.  As  to  the  circumstances  relating  to  this 
unexepeted  appointment,  witness  INADA  testified  that 
about  six  o'clock  in  the  evening  of  TOJO’s  receipt  of 
the  mandate  to  become  next  Prime  Minister,  INADA  visited 
TOJO  when  suddenly  requested  to  do  so  and  was  asked  for 
his  opinion  concerning  the  choice  of  a  candidate  for  the 
post  of  the  Chief  Secretary  of  the  Cabinet.  According 
to  this  witness,  TOJO  said  that  he  had  to  select  some¬ 
one  as  Chief  Secretary,  but  that  he  was  not  familiar 
with  the  affairs  of  civil  service.  He  then  asked  INADA 

U  • 

for  his  general  opinion  on  the  matter.  TOJO  then 
/ . ▼  „  TTV  aoift.  T.  2Q192.  d.  T.  29198. 
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'showed  him  a  list  of  a  few  persons,  including  HOSHINO 

c. 

and  SHIOBARA,  Tokisaburo,  a  Bureau  Chief  in  the  Welfare 

i 

Ministry,  and  asked  if  the  Secretariat  could  work 
smoothly  under  HOSHINO  as  Chief,  to  which  INADA  replied 
that  in  view  of  HOSHINO 's  experience  in  official  business 
he  would  be  proper  for  the  post  and  the  Secretariat  could 
work  well  under  him.  TOJO  stated  concerning  this  choice 
that  "because  he  needed  an  assistant,  it  was  necessary 
for  him  first  to  choose  the  Chief  Secretary  of  the 

Cabinet"  and  that  "he  rang  up  HOSHINO  at  half -past  eight 

f . 

and  asked  him  to  comply  with  his  wishes."  He  went  on 
to  say  that  by  "assistant"  he  meant  somebody  to  make 

telephone  calls  for  him  and  to  take  down  notes  of  what 

g* 

he  was  saying  and  so  forth. 

1. 

HO -61.  It  is  submitted  that  this  evidence 
clearly  shows  that  HOSHINO  was  chosen  by  TOJO  purely 
from  the  consideration  of  his  being  fit  for  the  secre¬ 
tarial  work  and  not  for  his  political  ability.  It  is 
quite  reasonable  to  infer  that  TOJO  should  have  appraised 
HOSHINO’ s  abilities  and  inabilities  in  his  experience  in 
the  Second  KONOYE  Cabinet,  from  which  HOSHINO  had 
resigned  in  disappointment.  It  is  suggested  that  TOJO 


(HO-60.  e.  T.  29203. 

f.  T.  36314. 

g.  T.  36499-500.) 
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stated  his  true  view  of  HOSHINO  when  he  said,  "HOSHINO 

having  been  one  of  my  colleagues  in  the  Second  KONOYF 

Cabinet,  I  considered  him  tho  ideal  mar  for  the  post  of 

the  Chief  Secretary  both  in  point  of  previous  career 

a. 

and  personal  ability." 

2.  This  inference  is  more  clearly  drawn  after 

considering  TOJO's  testimony  concerning  his  serious  and 

unprejudiced  attitude  toward  the  choice  of  his  Cabinet 

members.  TOJO  stated  that  with  regard  to  the  formation 

of  a  new  ministry,  "he  determindd  that  the  choice  of 

each  man's  personal  timber,  that  is  to  say,  those  well 

versed  in  several  administrative  capacities  should  be 

b. 

assigned  suitable  posts."  His  consultation  with  INADA 
who  held  the  position  of  Chief  of  the  Secretariat  Sec¬ 
tion  for  many  years,  on  the  choice  of  the  Chief  Secre¬ 
tary,  is  also  very  significant  in  this  connection.  It 
was  unusual  for  a  Prime  Minister  designate  to  consult  a 
mere  Section  Chief  on  such  matters.  This  extraordinary 

attitude  of  TOJO  itself  shows  that  he  tried  his  best  to 

\ 

make  the  most  unbiased  choice  possible, 

3.  Assuming  for  the  sake  of  argument  only, 

that  HOSHINO  had  been  in  conspiracy  with  TOJO  and  TOJO 

had  chosen  him  for  some  personal  reason  as  the  orose- 

cution  suggests,  there  would  have  been  no  need  to  make 

(HO-61.  a.  T._3631_4.  _ _ 

b.  T.  36312-3.) 
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such  consultation,  of  if  HOSHINO  had  been  appointed  to 
the  post  for  the  sake  of  his  personal  influence,  he 
would  have  been  also  made  a  Minister  Without  Portfolio, 
as  was  usually  the  case  when  some  political  activities 
and  influence  was  expected  and  desired  from  a  Chief 
Secretary.  In  spite  of  the  charges  made  in  the  Indict¬ 
ment,  HOSKINO  never  was  made  the  Minister  Without 
Portfolio  in  the  TO JO  administration,  this  charge  has 
not  been  pressed  by  the  prosecution. 

When  HOSHINO  was  asked  how  it  happened  that  he 
became  Secretary  of  the  Cabinet,  he  replied,  "There  was 
no  special  reason  c-xcept  that  I  had  been  requested  to 

i 

become  the  Cabinet  Secretary  on  the  17th  by  TO JO.  At 

that  time  I  had  already  purchased  a  ticket  in  anticipatior 

c. 

of  going  to  Korea."  In  the  light  of  all  evidence 
relating  to  this  matter,  it  is  suggested  that  the  Tri¬ 
bunal  should  accept  the  above  recly  of  HOSHINO  as  an 
honest  and  clear-cut  statement  of  the  circumstances 
relating  to  his  appointment. 

HO-62,  Concerning  the  policy  of  the  TOJO 
Cabinet  relating  to  the  American-Japanese  negotiations, 
TOJO  himself  stated  that,  "As  for  the  clean  slate 
message,  I  felt  it  imperative  and  was  firmly  resolved 
that  it  must  be  accomplished  without  fail."  The 

(HO-61.  c.  T.  29204.  _  _ 

-H0^62T~ 'a.  T.  3631T. ) 
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b. 


witness  YaMAMOTO  stated  that  in  the  Liaison  Conference 
w’ich  opened  immediately  after  the  formation  of  the 
TOJO  Cabinet,  TOJO  declared  that  the  new  cabinet  will 
consider  the  Japan-American  negotiations  entirely  on 
a  clean  slate,  freed  from  the  decision  on  September  6. 
Duties  of  Chief  Secretary  of  the  Cabinet. 

HO-63.  The  duties  of  the  Chief  Cabinet 

a. 

Secretary  are  defined  by  the  Ordinance.  His  main 

duties  were  to  assist  the  Prime  Minister,  take  charge 

of  confidential  documents  and  manage  the  general  affairs 

b. 

of  the  Cabinet.  The  so-called  confidential  documents 

consisted  principally  of  those  relating  to  personnel 

matters  and  those  which  had  been  referred  to  Cabinet 

c. 

meetings.  As  to  the  "general  affairs  of  the  Cabinet" 

d . 

the  definition  was  also  given  in  the  Ordinance.  As 
a  glance  will  show,  they  are  chiefly  the  secretarial 
duties  concerning  various  public  documents  and  seals. 

As  will  be  clear  from  these  duties,  the  position 
of  Chief  Secretary  of  the  Cabinet  is  secretarial  as  its 
name  indicates.  It  is  submitted  that  HOSHINO’s  duty  in 
this  position  is  best  appreciated  by  referring  to  two 
instances  of  which  there  was  evidence  in  this  case.  One 
related  to  his  visit  with  Foreign  Minister  TOGO  in  the 


(HO -62 .  b.  T.  33018. 

HO-63.  a.  Ex.  3217,  T.  29193 
b.  T.  29194. 


c.  T.  29201. 

d.  T.  29193-4U 
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matter  of  the  establishment  of  Greater  East  Asia 

£ 

Ministry,  while  the  other  was  concerned  with  the 

I  • 

drafting  of  the  Imperial  Ordinance  declaring  war. 
examination  of  the  evidence  clearly  reveals  that  in 
both  instances  his  was  just  in  a  transmittal  or 
secretarial  capacity. 


An 


(HO-63.  e.  T.  35757-8. 

f.  T.  31048.) 
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HO-64.  Generally  speaking,  the  scope  of 

the  assistance  that  the  Chief  Secretary  should  give  to 

the  Prime  Minister  is  limited  to  the  affairs  which 

come  directly  under  the  Jurisdiction  of  the  Prime 

Minister.  In  other  words,  it  has  nothing  to  do 

with  military  matters  nor  with  such  matters  that 

fall  under  the  direct  control  of  each  department  of 

the  Government.  HOSHIKO* s  duties  as  Chief  Secretary, 

of  course,  v.'ere  subject  to  the  above  limitations, 

both  legally  and  practically.  TOJO  had  four  private 
q  b  • 

secretaries,  of  whom  two  were  Col.  AKAMATSU  and 
a  Navy  Captain.  According  to  the  Ordinance,  they  were 

to  take  charge  of  secret  business  under  the  directions 

c . 

of  the  Prime  Minister. 

As  to  HOSHINO ’ s  relation  to  the  military 
and  foreign  affairs,  TOJO  stated,  "that  both  by  his 
nature  and  as  a  matter  of  policy,  on  all  important 
matters  concerning  foreign  affairs  I  consulted  the 

Foreign  Minister,  and  as  for  military  affairs,  I  did 

d  • 

not  allow  HOSHINO  to  interfere."  HOSHINO  also  stated 

that,  "I  have  not  been  asked  for  any  advice  by  TOJO 

previous  to  the  war,  nor  have  I  given  any.  I  have 

HO-64.  a.  T.  29,202 

"  b.  T.  29,198 

"  c.  Ex.  3219;  T .  29,195 

»  d.  T.  36,503 


— As  Chief  Cabinet  Secretary^ 

HOoHINO  sat  in  on  the  cabinet  meetings  together  with 
Chiefs  of  the  Legislative  and  Information  Boards. 

He  had  no  right  to  a  vote,8*  nor  did  he  actually 
vote.  He  attended  some  of  the  Privy  Council  meetings 
when  requested,  however,  as  one  of  many  explainers 
who  were  merely  to  expin inwhen  called  upon  with  the 
8  approval  of  the  President.  *  He  was  not,  of  course, 
v  a  member  thereof  and  not  permitted  to  express  anything, 
As  is  clear  from  the  evidence,  HOSHINO  in 
fact  did  not  speak  anything  in  any  of  the  Privy 
Council  Meetings  held  in  this  period.  Concerning 
the  Privy  Council  Meetings  hold  in  connection  with 
the  organization  of  the  Greater  East  Asia  Ministry, 
he-  only  sat  in  on  three  meetings  but  he  was  absent 
from  all  important  meetings  subsequently  held  on  the 
same  subject.  It  is  submitted  that  this  shows  that 
his  position  was  unimportant  in  such  meetings. 

20  Concerning  the  various  appointments  which 

21  iCSHIHO  held  after  October  1941,  (GG-61),  these  were 

22  rather  nominal  positions  to  be  held  ex-officio  or 

23  6’  J212-A;  T.  29,206 

10-65.  a.  Ex.  2212-A:  T.  29  205 

„  b*  3213’*  29,234 

25  c*  Ex*  3212-A;  T.  29,206 
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otherwise  as  Chief  Secretary  of  the  Cabinet.  The 

\ 

prosecution  fails  to  prove  any  activities  HOSHINO 
had  in  relation  thereto. 

HOSHINO’ s  name  appears  in  the  list  of  those 
who  attended  the  assembly  of  East  Asiatic  Nations. 

But  none  of  his  activities,  if  any,  therein  was  ever 
shov/n. 

HOSHINO’s  Rel^Uon_to_LialS-Qn.  and  Imperial 

Conference 

HO-66.  Concerning  the  position  of  HOSHINO 
as  Chief  Cabinet  Secretory  in  the  Liaison  or  Imperial 
Conference,  much  evidence  has  made  it  clear  that  he 
merely  attended  such  conference  as  one  of  the  three 

secretaries,  and  he  could  neither  voice  his  opinion 

a. 

nor  vote  in  it.  The  secretary  took  charge  of  the 

b. 

clerical  work  in  the  Conference;  namely,  the 

preparation,  explanation  and  adjustment  of  the  drpfts, 

etc.  By  preparation  of  the  drafts  it  wps  meant  only 

to  prepare  for  submitting  the  drafts  which  had  been 

duly  studied  and. written  by  proper  authorities.  If 

the  draft  was  on  military  matters,  the  proper 

authorities  in  the  Army  or  Navy  or  Supreme  Command 

respectively  wrote  it  while  on  diplomatic  matters, 

HO-65.  d.  Ex.  1346;  T.  12,098 
HO-66.  a.  Ex.  3444;  T.  33,018;  T.  36,497-8 
b.  T.  33,017 
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Foreign'  Office  authorities  took  charge  of  the 

c. 

writing.  Prosecution  exhibit  1175,  we  submit,  is 

very  important  in  this  connection.  According  to 

d. 

witness  HARA,  the  document  was  nothing  but  a  draft 
for  study  prepared  by  the  officials  of  the  five 
authorities  concerned  in  regard  to  the  fundamental 
reasons  relative  to  the  opening  of  hostilities.  These 
five  authorities  were  officials  representing  the  two 
General  Staffs,  War  and  Navy  Ministers^  and  the 
Foreign  Office.  This  witness  testified  that  five 
copies  were  made  of  this  draft  and  distributed  among 
the  officials.  This  shows  that  the  Cabinet  Secretariat 
did  not  participate  in  the  making  of  the  draft  nor 
receive  its  distribution.  Sore  of  the  drafts  of  a 
similar  nature  are  in  evidence  but  none  of  them  has 
any  connection  with  HOSHINO. 

HO-67.  The  prosecution  in  their  attempt 
to  prove  HOSHINO' s  activities  in  some  of  the  Liaison 
Conferences  used  an  interrogation  of  TOGO  that  was 

I 

mode  under  peculiar  circumstances. 

We  objected  to  the  use  of  the  statements 

made  by  TOGO  on  the  ground  that  it  came  under  the 

general  rules  as  expressed  in  the  Tribunals  ruling 

HO-66,  c,  ibid 

"  di  T.  34,4^2-3 
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tlKt  Jt  would  receive  the  statements  by  an  accused 

only  against  the  accused  raking  thorn  rnd  not  ngninst 

the  other  accused."'  Mr.  Higgins  also  declared  that 

j  the  prosecution  would  not  Insist  that  there  should 

be  a.ny  relaxation  or  broadening  of  these  general  rules 
in  this  ense. 

TOGO*  s  statements  In  question  were  made  by 
him  in  response  to  the  Interrogation  by  Mr.  Morgan 
on  March  8,  1946.  At  this  time  TOGO  was  still 
remaining  at  home,  while  most  of  the  accused  Including 
H0SHIH0  had  been  conflmd  in  Sugamo  Prison. 

It  Is  true  that  such  Interrogation  was  , 
offered  in  a.  cross-examination  of  TOGO.  This  probably 
was  the  reason  why  the  Tribunal  receive  It  over  the 
objection  by  the  defense.  However,  It  was  placed  In 
evidence  by  confronting  TOGO  with  his  interrogation 
and  In  effect  daring  him  to  deny  it  on  the  penalty  of 
being  proven  to  be  that  which  they  had  already  accused 
him  of  being,  n  user  of  "woes ley  words". 

We  submit  thpt  such  evidence  is  worthless 
rnd  should  not  be  given  nny  consideration  whatsoever. 

KO-68.  On  the  activities  of  the  secretary 
in  the  Liaison  or  Imperial  Conference,  TOJO  stated 

KO-67.  a.  T.  16,106 

b.  T.  16,105 

c.  T.  36,083 


44,897 


that  the  secretary  did  not  participate  In  the  | 

discussions,0*  rnd  he  did  not  allow  the  secretary 
to  voice  his  opinion  in  such  Conferences.  He 
further  stated  thrt  HOSHINO  privately  told  him,  ex¬ 
pressing  his  joy,C*  "Nov;  that  plans  A  rnd  B  have 
been  decided  on,  the  American- Japanese  negotiations 

will  probably  go  very  smoothly." 

HO- 69.  In  this  connection,  the  evidence 

concerning  the  preparation  for  the  Imperial  Decree 
for  pence  is  very  significant  ns  showing  HOSHINO*  s 
real  position  rnd  attitude  toward  the  American-Jopanesu 
negotiations.  Witness  INADA  testified  that  toward 
the  end  of  November,  HOSHINO  handed  him  a  memorandum 
entitled  “Measures  to  be  t-ken  in  case  Japan  should 
suffer  ^rcat  hardship",  rnd  the  first  item  of  Its 
contents  reads,  'Request  the  Emperor  to  proclaim 
Imperial  Decree— Settle  the  people's  minds  rnd 
retention  of  the  National  Power'.  According  to  this 
witness,  *  HOSHINO  ordered  him  to  draft  this  decree 
together  with  the  decree  for  the  Declaration  of  War, 

which  had  been  ordered  to  be  prepared  by  the  Prime 

c. 

Minister. 


HO-68. 

11 

n 

HO- 69. 

11 


a.  T.  36,497 

b.  T.  36,500-1 

c.  T.  36,501 


a.  T.  29,199-2CC  b. 

c.  Ex.  3,655;  36,405 


b.  T.  29,199 


The  drrfting  of  an  Imperial  Decree  concerning  State 

d. 

Affairs  is  one  of  the  prescribed  duties  of  the 
Cabinet  Secretariat  both  by  Ordinance  and  custom, 
rnd  the  drafting  means  to  perform  all  clerical 
work,  including  the  arrangement  in  a  customary  form 
of  letters  and  phrases  of  the  contents  as  desired  by 
proper  authorities  concerned.  INADA  accordingly 
drafted  the  Rescript  for  Perce,  the  general  purport 
of  which  was  that  "Jap.’ n  would  be  put  in  a  very 
difficult  position  but  that  the  Japanese  people  should 
endeavor  to  maintain  the  national  strength  and  keep 

e. 

friendly  relations  with  oth*  r  nations  of  the  v/orld". 
IIOSHINO  perused  the  rough  draft  rnd  returned  it  to 
INADA  for  reconsideration.  However,  eventually  the 
dr~ft  was  cast  aside  ns  the  situation  took  the  last 


turn  toward  the  war 


The  evidence  shows  that  there  vns 


still  slight  hope  left  for  the  peaceful  settlement 

r . 

of  the  America.n-Jr'pcnese  negotiations .  The  evidence 
presented  by  TOJO  also  sho’”s  that  even  in  October  it 

I 

was  felt  extremely  difficult  to  avoid  internal  confusiorf 

i 

in  case  American- Japanese  negotiations  should  come  to 

b. 

a  peaceful  settlement. 
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In  our  submission,  the  fact  that  HOSHINO  ordered  a 
decree  for  pence  to  be  drnftcd  under  such  circumstances 
shows  that  ho  expected  that  the  peaceful  termination 
of  the  negotiations  rr.i^ht  come  even  at  the  last  moment 
and  he  intended  to  prepare  for  the  eventuality  in 
which  he  might  be  suddenly  requested  to  draft  n  decree, 
jjQSHiNO'.  KsJLL.t.Agr>.t9  Allied. 

HO-71.  All  the  evidence,  ve  submit,  has  made 
it  clear  that  HOSHINO  a.s  a  Chief  Secretary  of  Cabinet 
had  nothing  to  do  with  the  alleged  atrocities.  As 
to  the  protests  from  Foreign  Powers  relating  to 
this  matter,  the  evidence  has  also  made  it  clear  thrt 

it  has  been  dealt  with  exclusively  by  the  Foreign 

■ 

Office  and  the  War  and  Navy  Ministries  according  to 

their  respective  jurisdictions.  Such  matters  have 

a, 

never  come  to  the  notice  of  HOSHINO. 

HO-72.  In  conclusion,  v;e  submit  that  the 
prosecution  has  wholly  failed  to  prove  their  case 
agninsc  HOSHINO.  Their  evidence  shov/s  only  that 
HOSHINO  has  held  a  few  positions  in  the  Government 
and  in  that  capacity  performed  some  official  acts. 
Hov/ever,  we  have  shown  that  all  such  acts  of  HOSHINO 
were  discharged  by  him  purely  rs  his  duties  to  the 
Governments  in  which  service  he  then  v/as,  and  ho  did 
HO-71.  a.  T.  35,251;  Ex.  3337;  T.  30,658 


them  in  his  effort  to  carry  out  his  duties  faithfully 


to  the  Governments  and  their  people;  nrmely,  his 
conduct  throughout  was  what  any  civil  official  might 
reasonably  be  expected  to  do,  if  he  had  been  placed 
in  that  position  under  the  sane  circumstances. 

We  have  shown  ”]so  that  HOSHINO  has  never 


been  in  a  "policy-making"  position.  It  is  true  that 
he  was  the  Minister  Without  Portfolio  in  the  Second 
KONOYE  Cabinet  from  July  1940  to  April  1941.  Hot  */or, 
there  has  been  no  evidence  shoving  his  activities  as 
such  except  that  ho  signed  one  Imperial  Decree  together 
with  and  at  the  last  of  all  other  Cabinet  members. 


Evidence  has  also  disclosed  that  he  hrd  to  resign  from 
this  post  as  he  was  dec-im3.  incompetent.  We  submit 

4 

that  he  has  not  violated  any  lav;  of  the  Charter  nor 
pny  interna tional  lav;  and  should  be  found  "not  guilty" 
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them  in  his  effort  to  carry  out  his  duties  faithfully 
to  the  Governments  and  their  people;  nrmely,  his 
conduct  throughout  was  what  nny  civil  official  might 
reasonably  be  expected  to  do,  if  he  had  been  placed 
in  that  position  under  the  same  circumstances. 

We  have  shown  «!lso  that  HOSHINO  has  never 
been  in  a  "policy-making"  position.  It  is  true  that 
he  was  the  Minister  Without  Portfolio  in  the  Second 
KONOYE  Cabinet  from  July  1940  to  April  1941.  IIo*  •/or, 
there  has  bem  no  evidence  shoving  his  activities  as 
such  except  that  he  signed  one  Imperial  Decree  together 
with  and  at  the  last  of  all  other  Cabinet  members. 


Evidence  has  also  disclosed  that  he  had  to  resign  from 
this  post  as  he  was  deemed  incompetent.  We  submit 
thrt  he  has  not  violated  any  lav;  of  the  Charter  nor 
any  intc-rna tional  law  and  should  be  found  "not  guilty". 


- 1 


* 


- TIKE  PRESIDENT?  Er.  Colo. 

MR.  COLE:  May  it  please  the  Tribunal,  I  am 
proceeding  somewhat  sooner  than  I  had  expocted,  as  the 
result  of  which  I  have  not  been  able  to  check  my  draft 
as  much  as  I  would  like  to.  T  should  liko  to  request 
the  permission  of  the  Tribunal  to  file  later  an 
errata  sheet  if  it  becomes  necessary. 

TEE  PRESIDEIT:  You  may  make  any  corrections 
you  desire. 

!*R.  COLE:  I  beg  your  Honor's  pardon. 

THE  PRESIDENT:  You  may  rake  corrections. 

HR.  COLE:  May  it  please  the  Tribunal,  on 
behalf  of  General  HJTO  I  address  your  Honors  in  what 
I  choose  to  consider  the  proudest  assignment  of  my 
professional  life. 

2.  It  is  r.iy  conviction  that  if  ever  I  was 
privileged  to  represent  a  man  completely  innocent  of 
all  the  charges  leveled  at  him,  that  man  is  the  one 
for  whom  I  make  this  plea  today.  On  his  behalf  I 
subscribe  to  the  general  arguments  which  have  been 
made  in  the  interest  of  all  the  accused.  Those  argu¬ 
ments,  in  my  submission,  should  be  sufficient  to 
require  the  acquittal  or  all  these  accused,  in  view 
of  the  novel  and  often  preposterous  c'arges  under  the 
Indictme  it,  and  the  failure  of  the  prosecution  to 
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those  chare**,  even  under  the  uniquelyHberal - 

■pTovn  thwe-^rge  *  Tribunal. 

rules  which  govern  the  deliberat  ons  o 
But  in  this  summation  I  confine  myself  to  a  cons^ 
ation  or  the  evidence  adduced  against  MBTO,  and  o 
its  totai  disnrcof  so  ran  as  any  -1*  is  concerned. 

,  It  ls  redundant  to  observe  that  this 

trial  is  unparalleled  1..  the  history  of  3urisprudence. 
That  observation  has  been  made  innumerable  times  dur- 
,»,  the  course  of  the  past  two  years.  But,  un  er 
lylng  all  that  we  have  done  here,  there  is  the  basic 

and  persistent  realization  that  in  this  courtroom 

A  trial  for  their  lives.  Trial: 
twenty-five  men  are  on  trial 

.  s  4-ug  ultimate  one  to  con- 
stark  fact  is,  to  my  mind,  the  uitim 

4.  ?or  the  purnose  of  setting  the  tone  and 

to  quote  your  Honor,  the  President,  and  t0  at 

Vnur  *onor  observed  ruiu 
observation  of  my  own.  Hour 

.  .  „„  „«  as  a  mere  public  servant 

has  been  represented  to 

or  soldier."  I  replied  to  that,  "I  agree  with  that 
perfectly,  sir.  In  fact,  we  contend  that." 

5  The  observation  of  my  own  which  I  *1  h 
to  make  insetting  the  direction  of  this  summation  is 

one  that  I  have  made  so  often  that  a  reference  to 
4a.  Tr.  3785V.  _  _ 
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u  pvpn  vnder  the  uniquely  liberal 

-prove  "those-eharge  ,  •  this  Tribunal.  ' 

rules  which  govern  Vhe  delihera  o 

But  in  this  summation  I  coniine  myself  to  a  consider¬ 
ation  of  the  evidence  adduced  against  KOTO,  an 

,  „  ,,  any  euilt  is  concerned. 

its  total  disorcof  so  far  as  y  . 

,  It  is  redundant  to  observe  that  this 

trial  is  unparalleled  i-  the  history  of  Jurisprudence. 
That  observation  has  been  made  innumerable  times  dur¬ 
ing  the  course  of  the  past  two  years.  But,  under 
lying  all  that  we  have  done  here,  there  is  thecas 
and  persistent  realisation  that  in  this  cour  r 

twenty-five  men  are  on  trial  for  their  lives  T.  at 

._,a  thp  ultimate  one  to  con- 
stark  fact  is,  to  my  mind,  the 

4.  Tor  the  purnose  of  setting  the  tone  and 

main  theme  of  this  plea,  1  should  like  at  the  outset 

the  President,  and.  to  make  an 
to  quote  your  Honor,  the  li  a. 

4.  Vour  *onor  observed  t  UT° 

observation  of  my  o  m*  - 

.  .  n<  as  a  mere  nublic  servant 

has  been  represented  to  a 

or  soldier.-'  I  replied  to  that,  "I  agroe  with  that 

perfectly,  sir.  In  fact,  we  contend  that.” 

5  The  observation  of  my  own  which  X  wish 

to  make  in  setting  the  direction  of  this  summation  is 

one  that  I  have  made  so  often  that  a  reference  to 

4i.  Tr.  37857. 
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transcript  seems  unnecessary.  That  is,  that  during 
the  entire  course  of  this  trial  ITUTO  has  never  once 
been  shown  to  have  done  one  thing  which  could  not 
have  properly  been  done  by  any  military  man  of  com¬ 
parable  rank  in  any  country  in  the  world.  In  the 
clear  light  of  reality,  some  of  which  has  become  much 
more  clear  throughout  the  world  since  this  trial 
began  and  is  daily  becoming  more  clear,  that  claim 
cannot  be  and  has  not  been  effectively  disputed. 

6.  In  the  presentation  of  our  individual 
defense  case,  we  considered  the  prosecution's  evidence 
against  MUTO  under  four  main  headings:  China,  the 
Military  Affairs  Bureau,  Sumatra,  and  the  Philippines. 
The  prosecution's  summation  against  him  makes  it 
quite  clear  that  they  nor;  attempt  to  put  the  greatest 
blame  on  him  for  his  tenure  of  office  as  Chief  of  the 
Military  Affairs  Bureau.  In  fact,  it.  is  attempted 
to  make  his  actions  during  that  period  responsible 
for  everything  that  followed  the  outbreak  of  war  and 
a  great  deal  of  that  which  preceded  it.  It  appears 
to  be  an  attempt  to  make  that  period  of  his  career  a 
catch-all  for  other  charges  which  they  must  realize 
have  not  been  proved.  And  In  view  of  the  tremendous 
c-mphasis  which  was  put  on  the  alleged  misdeeds  and 
atrocities  in  Manila  in  the  prosecution's  case  in 


— 
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chief,  I  submit  to  the  Tribunal  that  it  is  indeed 
strange  that  not  one  question  was  asked  him  on  cross- 
examination  as  to  this  seemingly  important  phase  of 
their  case  against  him. 

7.  v/e  intend,  "or  the  above-stated  reasons, 
to  go  into  considerable  detail  about  the  Military 
Affairs  Bureau  period,  and,  in  addition,  to  demonstrate 
how  all  other  charges  against  him  have  been  disproved. 
Before  going  into  those  particular  matters,  however, 

we  ask  the  Tribunal  to  consider  the  testimony  of 
TANAKA,  Rvukichi,  upon  ’-'horn  the  prosecution  has  put 
the  heaviest  reliance  in  their  case  against  MUTO.  As 
was  so  aptly  stated  by  another  defense  counsel, 

TANAKA  is  "the  one  professional  -itness  to  emerge  in 
this  trial. "a* 

8.  TANAKA  appeared  here  so  many  tines  that 
he  truly  can  be  called  the  perennial  witness  of  this 
trial.  He  testified  glibly  and  often  on  a  rreat 
variety  of  matters.  Me  acknowledged  aood  friends  sit¬ 
ting  in  the  dock,  and.  then  proceeded,  with  what  seemed 
eagerness,  to  do  his  best  to  convict  them.  He  appeared 
as  a  "happy  and  smiling  warrier,"  but  the  key  to  all 

of  TANAKA' s  testimony  is  that  he  is  an  exceedingly 
unhappy  warrior  —  a  man  oC  intelligence,  but  of 
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Jealousy  and  consuming  ambition,  who  had  natural 
aspirations  for  promotion  and  recognition,  who  left 
the  Army  because  of  illness,  and  who  could  not  bear 
the  fact  that  another  man  was  appointed  to  the 
position  he  aspired  to.  As  a  result,  he  has  a  cold 
hat.red  for  H7T0  whose  position  he  wanted,  and  for 
SATO,  who  received,  the  assignment.  That  is  the  key 
to  all  of  TANAKA's  testimony  against  those  two 
accused . 

9.  re  have  presented  *o  the  Tribunal  sound 

evidence  against  every  damaging  claim  cf  TANAKA 

as  far  as  KUTO  is  concerned.  A  comparison  between 

his  testimony  and  that  offered  by  the  defense  will 

show  convincingly  the  right  and  wrong  in  each  case; 

it  will  show  clearly  which  testimony  is  based  on 

truth  and  common  sense,  and  which  on  a  desire  for 

vengeance.  His  testimony  alone  demonstrates  that 

fact.  On  21  January  1947,  as  he  was  ruoted  in  the 

a . 

prosecution's  summation,  concerning  the  relationship 
between  KUTO  and  TO JO,  he  stated,  "In  reality  the  Army 
was  the  driving  force  in  Japan,  and,  as  a  matter  of 
fact,  almost  all  of  the  policies  of  the  Army  were 
evolved  from  the  brilliant  mind  of  this  same  General 
KUTO  as  Chief  of  the  rilitarv  Affairs  Bureau. "b* 

1^. — eewH -  —  b.- Tr.  15863. - - 


At  the  time,  the  President  observed,  "I  don’t  suppose 
you  expected  answers  just  in  that  terminology.  That 
is  outside  his  province  as  a  witness."  *  On  the  very 
next  day$  on  being  hard  nressed  on  cross-examination, 
TANAKA  admitted  that  the  above  was  merely  his  subjec¬ 
tive  view  and  was  not  based  on  facts. 
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d.  Tr.  15900. 
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10.  On  two  different  occasions  before  this 
Tribunal  TANAKA  claimed  that  he  had  no  ambition  to  be¬ 
come  Chief  of  the  Military  Affair?  Bureau  and  that  he 

a 

never  dreamed  of  getting  that  position.  Yet  he  claimed 
that  that  position  carried  more  influence  and  power 
than  that,  of  the  T'ilitary  Service  Bureau,  whose  chief 


he  was;  in  fact,  he  claimed  that  it  was  one  of  the 

b 

most  influential  positions  within  the  government. 

On  cross-examination  TANAKA  acknowledged  that  his  sub¬ 
ordinates  and  followers  wished  for  him  to  become  head 
of  the  "ilitary  Affeirs  Bureau.  He  also  acknowledged 
that  he  was  aware  of  public  comment  that  he  wanted  to 

see  TTJTO's  fall  because  of  his,  TANAKA's,  failure  to 

c 

get  that  position.  All  his  denials  as  to  any  ambi¬ 
tions  for  that  office  become  completely  incredible;  he 
was  a  professional  military  man  until  his  resignation, 
he  was  personable  and  ambitious,  and  to  salve  his 
wounded  ambitions  he  turns  with  smiling  glibness  on  his 
former  friends  and  associates,  for  reasons  which  are 
quite  obvious. 

11.  On  8  July  1946,  in  the  early  stage  of 
the  prosecution's  case  in  chief,  TANAKA  testified  that 
he  had  been  informed  of  the  progress  of  the  Japanese- 

10.  a.  Tr.  14,363,  15,915 

b.  Tr.  14,285-6 

c.  Tr.  15,916-7 
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American  negotiations  by  Vice  Tfinistcr  of  Tar  KIUURA 
i  nnc1  the  then  Chief  of  the  Military  Affairs  Bureau  8AT0, 


ulu _ 


2  but  he  never  claimed  to  have  heard  anything  about  it 

a 

3  from  !UT0.  But  on  22  January  19*7  he  testified  that 

b 

■t  had  talked  with  him  about  that  subject.  He  also 

testified  that  Vice  Minister  KIMTRA  told  him  that 
(‘  "not  on  one  occasion  alone,  that  if  Ambassador  KURUSU  went 

7  to  the  United  States  a  settlement  could  be  reached  be- 

3  C 

tween  the  two  countries."  vet  he  declared  in  later 

) 

testimony  that  he  had  been  told  that  the  sending  of 
3  d 

Ambassador  KURUSU  to  the  United  States  was  a  camouflage. 

1 

His  testimony  becomes  completely  willful,  changeable, 

2 

unpredictable,  and  adapted  to  the  needs  of  the  moment. 

It  discredits  him  by  his  own  words,  even  without  the 
4' 

^  consideration  of  the  motives  behind  his  attitude. 

^  12.  Now  as  to  the  particulars  of  the  indict- 

7  ment  and  proof.  HUTO  has  been  indicted  on  all  counts 
3  except  18,  25,  35,  48,  49,  50  and  52.  The  evidence 
)  which  has  been  presented  completely  refutes  those  charges. 
3  The  prosecution  has  strained  at  every  possibility  to 

1  prove  the  charges,  but  they  have  not  proved  one  single 

2  criminal  act  committed  by  him.  They  have  indulged  in 

*  conjecture  and  surmise  and  innuendo,  attempting  to 

1  11.  a.  Tr.  2050-1 

>  b.  Tr.  15,871 

c.  Tr.  20*1 

d.  Tr.  15,871 
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£Uppe?t  that  because  of  his  position  and  his  admitted  I 
attendance  at  many  conferences  he  must  hove  had  a  power¬ 
ful  and  sinister  influence.  ’Ve  submit  that  it  is  not 
e  crime  to  be  intelligent  and  efficient.  MUTO  was  both. 

So  are  the  top  men,  military  or  otherwise,  in  any  country 

• 

represented  here.  But  it  is  indeed  strange  that  the 
prosecution,  for  all  its  claims  as  to  his  actions  in 
these  so-called  all-important  conferences,  has  been 
unable  or  unwilling  to  «how  to  this  Tribunal  one  single 
quotation  of  his,  in  such  conferences,  by  which  to  bear 
out  their  contention. 

13.  Further,  on  the  unreliability  and  paucity 

of  the  prosecution's  evidence,  we  respectfully  call  atter' 

tion  to  the  record  as  to  MUTO's  speech  before  a  committee 

of  the  ^iet,  which  was  supposed,  by  the  prosecution's 

questions,  to  have  been  accepted  in  responsible  circles 

as  a  ringing  advocacy  for  the  dissolution  of  all  politi- 
a 

cal  parties.  The  prosecution  presented  only  a  news¬ 
paper  article  discussing  that  speech,  whereas  we  present- 

b 

ed,  most  willingly,  the  actual  minutes.  This  is  one 

more  eyample  of  the  indifference  of  the  prosecution  as 

to  presenting  the  true  and  complete  facts,  of  which 

more  can  be  said  later.  If  we  can  produce  the  actual 

13.  a.  00-22-5?  ex.  2243-A,  tr.  16,1?0 
b.  Ex.  3440,  tr.  32,966-73 
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stenographic  record— of- such  a  mcctinr,  the-  prosecutlor 
could  have  done  the  same  instead  of  relying  on  a  news¬ 
paper  article  that  was  obviously  editorialized. 

THE  PRESIDENT:  'Ve  will  recess  for  fifteen 

"iinut  es . 

('Thereupon,  at  1045,  a  recess  was 
taken  until  1100,  after  which  the  proceed¬ 
ings  were  resumed  as  follov;s  : ) 
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- “ - MARSHAL  OF  THE  COURT:  The  International 

Military  Tribunal  for  the  Far  East  is  now  resumed. 

THE  PRESIDENT:  Mr.  Cole. 

I^R.  COLE:  J'eylt  please  the  Tribunal,  I 
continue  reading  at  page  9,  Big  1-ub-Section  I,  para- 

graph  14.  (Reading): 

X.  CHINA  AND  MANCHURIA 

14.  We  repeat  that  the  prosecution’s  evident 
falls  Into  four  phases,  so  far  as  liUTO  is  concerned. 
China  and  Manchuria,  the  Military  Affairs  Bureau, 
Sumatra ,  and  the  Philippines.  He  is  not  indicted 
for  the  initiation  of  the  Manchurian  Incident,  but  in 
Count  19  he  is  mentioned  as  one  of  those  responsible 
for  starting  the  ">ar  against  China.  V/ith  regard  to 
this,  the  prosecution  points  cut  that  at  the  time  of 
the  Mukden  Incident,  18  {‘eptember  1931,  he  was  a 
Junior  officer,  a  major  attached  to  the  General  .Staff 
Office ;  in  19?6-7  he  became  a  staff  member  of  the 
Kwantunr  Army  as  a  Lieutenant  Colonel,  and  that  in 
March  1937  he  was  appointed  Chi*f  of  the  2nd  .section 
of  the  General  .-taff  in  charge  of  operations  and 
organization.3  *rom  that  it  is  concluded  that  he  had 
responsibility  for  the  operations  against  North  China 
in  Julv  1937. b  It  also  shows,  as  if  it  were  a  grave 


14.  a.  Tr.  16,872. 
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offense,  tvat  he  was  decorated  In  19^0  for  his  merit¬ 
orious  services  from  1931”*4  and  again  in  connection 
v/ith  the  China  Incident  in  1934.  But  what,  in  reality, 
does  it  prove  to  show  that  he  was  a  junior  officer  at 
♦■he  time  of  the  incident  in  question?  The  prosecution 
is  plavlng  on  a  term  that  has  been  used  carelessly 
and  anite  indiscriminately  throughout  this  trial  to 
show  a  conspiracy  that  can  not  be  proved.  If  by 
11  seinen-shokou  is  meant  those  lawless  young  officers 
who  were  prone  to  disregard  disciDline  and  who  planned 
and  carried  out  political  manipulations,  it  is  ouit.e 
clear  that  TTFO  not  onlv  did  not  belong  to  such  a 
group,  but  that  in  the  26  February  Incident  he  barely 
escaped  bodilv  harm  or  death  at  the  hands  of  that  group 
and  that  he  made  every  effort  to  correct  the  trouble 
thev  had  caused. d  This  is  from  MUTO's  affidavit, 

but  completely  uncontradicted. 

15.  It  is  unrealistic  and  absurd  to  contend 

I  y 

that,  because  he  was  a  junior  officer  on  the  staff  of 
the  Kwantunp  Army,  he  was  taking  part  in  a  conspiracy 
or  responsible  for  what  mav  have  happened.  The  same 
applies  to  the  matter  or  decoration  for  meritorious 
services.  It  is  a  known  fact  that  such  decorations  are 

14.  c.  Pros.  .'■urn.  00-1,  8,  9,  18 
d.  Ex.  3454,  T.  33,084 
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are  given  in  quite  a  routine  manner,  in  any  army. 

16.  In  the  above  respects  the  prosecution 
has  been  able  to  produce  nothing  to  show  criminality 
of  any  kind  or  degree.  nn  the  contrary,  the  defense 
has  given  a  forthright  account  of  all  matters  which 
the  prosecution  raised.  MUTO  himself,  in  his  affidavit, 
covered  every  point  on  which  he  is  accused,  but  neither 
on  cross-examination  nor  otherwise  has  there  been  a 
successful  effort  to  disprove  his  testimony. 

17.  As  shown  bv  our  evidence,  at  the  outbreak 

of  the  Tanchurian  Incident  KOTO  was  a  major  and  member 
of  the  lin^-of-communications  staff  of  the  Armv  General 
staff.  He  was  enragod  in  the  compilation  of  regula¬ 
tions  on  communication  and  transport.  That  continued 
up  to  Ilarch  of  the  following  vear.  After  that  he 
was  assigned  to  a  regiment  in  Tokyo  and  then  to  the 
Military  Administration  Section  of  the  Military  Affairs 
Bureau  (from  March  1935  to  June  1936)  and  then  to  the 
staff  of  the  Kwantung  Army  (from  June  1936  to  March 
1977).  And  in  March  1937,  when  the  China  Incident  broke 
out,  he  ">as  transferred  to  the  office  of  the  General 
'  ,-tnff.  But  he  had  no  part  in  plans  for  operations 
against  China.  *ich  plans,  if  any,  were  made  before 

15.  a.  Ex.  3147,  28,026-33 

17.  a.  Ex.  3454,  33,082 


_ 1 


44,914 


1 

2 

3 

4 

5 

6 
7 
8. 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


ho  cane  to  the  General  tta^f  Office*#  And  those  plans, 
Instead  of  aiming  at  an  attach  on  Chinn,  consisted  in 
the  dispatch  o^  some  troops  ^or  the  more  purpose  of 
givinp  protection  to  Japanese  residents  in  North  and 
Central  China.  Because  of  the  outbreak  of  the  Incident, 
revisions  in  plans  were  necessarv,  and  MUTO  was  ordered 
bv  his  superiors  to  make  a  study  of  such  revisions. 
However,  in  October  o^  the  seme  year  he  was  ordered  to 
go  on  an  inspection  tour  o^  the  Shanghai  area  and 
remained  there,  without  returning  to  '’’okvo,  in  conse¬ 
quence  of  being  appointed  Depute  Chief  of  ktaff  to 
General  HAT8UI.b  Here  again  we  respectfully  direct 
the  Tribunal’s  attention  to  the  fact  that  never,  through¬ 
out  injTO's  professional  career  ns  e  military  man,  did 
he  have  ?n  assignment  which  carried  command  responsib¬ 
ility,  eycept  for  the  period  in  Sumatra,  during  which 
period  he  is  entirely  blemel«ss,  as  the  record  dis¬ 
closes.  ’Te  rofor  to  this  period  later.  In  light  of 
.the  above,  there  can  be  no  Question  that  he  was  in  no 
responsible  position  wi^h  regard  to  the  initiation  of 
e i t h° r  the  China  Incident  or  the  Manchurian  Incident, 
and  such  accusations  are  in  evorv  respect  groundless. 

18,  In  Count  4 5,  MUTO  is  charged  with  respons¬ 
ibility  for  the  attack  on  the  city  of  Nanking,  and  for 
17.  b.  Ex.  3454,  m.  33,085 
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th^-rourdnri-ng-nf  large  numbers  of  civilians  and  dis¬ 
armed  soldiers.  The  evidence  fails  uttr-rlv  to  show 
any  responsibility  on  his  part  for  such  a  claim.  At 
the  time,  IfUTO  was  a  colonel  and  deputy  chief  of  staff 
of  the  Central  China  Area  Army.  His  duties  consisted 
in  plaving  an  intermediary  role  with  regard  to  supply 

of  necessary  personnel,  food,  arms  and  ammunition,  and 

a 

he  had  no  power  to  make  independent  decisions. 

19.  It  is  also  important  to  note  that  the 
Central  China  Area  Army  Headouarters  was  a  purely 
strategic  organ,  and  that  it  did  not  have  a  legal 

section  up  to  the  time  of  the  attack  on  and  fall  of 

'  « 

the  citv  of  Nanking.0  From  a  legal  point  of  view, 
it  was  the  duty  of  the  Shanghai  Expeditionary  Force  and 
the  10th  Army,  both  of  which  had  legal  sections,  to 
maintain  discipline  and  morality  among  the  troops  and 
to  impose  penalties  in  case  of  violations.  !‘UT0,  as  a 


18 

19 

20 
21 
22 
23 


Deputy  Chief  of  htaff,  had  neither  the  authority  nor 
the  dutv  to  interfere  in  such  cases. b  turoly  this  is 
sufficient  to  account  for  his  lack  of  responsibility  as 

to  the  prosecution's  allegations. 

20.  Also,  the  evidence  further  shows  that 
HUTO  personally  took  no  part  in  the  attack  on  Nanking, 
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owing  to  the  illness  of  General  IlAThUI,  whom  ho  v,ns 
attending;3  that  it  was  on  the  entrv  errenony  on 
17  December  that  he  <->ntnred  Nanking  and  that  he 
stayed  there  for  only  *our  or  five  days;  that  during 
his  stav  there  he  devoted  himself  to  an  investigation 
of  the  camping  and  billeting  facilities  outside  the 
c i tv  of  Nanking;  that  he  always  called  the  attention 
of  the  staff  officer  in  charge  to  the  need  for  pro¬ 
tection  of  interests  of  foreign  nationals;  that  he 

made  efforts  to  remove  from  the  citv  the  troops  which 

c 

had  entered  contrary  to  General  IIATfUI’s  orders; 
and  that  he  arranged  to  include  on  the  staff  Major 
NAKAYAMA,  for  the  particular  reason  that  NAKAYAMA  had 
studied  in  the  United  states  and  Chit*  and  could  cap- 
ablv  attend  to  relations  with  foreign  nationals  and 
best  make  liaison  with  them  and  protect  their  interests. 
These  contentions  remain  entirelv  undisnuted  bv  the 
prosecution  and  must,  therefore,  in  all  fairness,  be 
known  to  be  true.  All  the  evidence  as  to  Nanking, 
regarding  MUTO,  has  gone  undisputed,  and  it  shows  that 
he  not  only  had  no  responsibility  for  the  operation, 

20.  a.  Ex.  3*54.  T.  33,038;  T.  21,899 

b.  T,  21,911-2  *  * 
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but  that  he  merely  performed  his  duties  In  regard  to 
supply  and  billeting. 

21.  !'UT0  was  indicted  for  the  Khalkin-Gol 

River  Affair,  during  the  summer  of  1939  under  Counts 
26,  36  and  51;  but  this  charge  also  proves  to  be  ground¬ 
less.  TflJTO  served  os  Deputy  Chief  of  Staff  to  the 
North  China  Area  *nnv  from  July  1938  to  January  1939.' 

The  incident  occurred  during  this  period,  and  the 
units  which  took  part  in  the  ooeration  -ere  entirely 
independent  of  the  North  China  Area  Army.  Thus,  he 
could  have  had  no  connection  whatever  with  that 

incident. 

22.  The  same  must  apply  to  counts  4-6  and  4-7. 

The  first  of  these  refers  to  the  attack  on  the  citv  of 
Canton  on  21  October  1938,  and  charges  MUTO  with 
responsibility  for  it.  But  the  attack  on  Canton  was 
carried  out  hy  units  completely  separate  ^rom  the  North 
China  Area  Army  to  which  he  was  attached.  Likewise, 
the  attach  on  the  city  of  Hankow,  around  27  October  1938, 
under  Count  47,  was  no*  executed  by  the  North  China  Area 
Array  in  which  TTJTO  was  then  serving.  There  can  be  no 


dispute  on  these  points,  and  thev  serve  to  show  the 


21,  a.  Ex.  3454,  'p.  33,091 
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blanket  charges  of  the  prosecution  and  the  complete 
failure  to  prove  and  document  their  allegations. 

23.  Thus  far,  we  have  disproved  the  prosec¬ 
ution's  charges  against  MTJTO  under  Counts  19,  26,  ?6, 

45,  46,  47  and  51.  From  the  beginning  he  has  not  been 
charged  under  Counts  18,  25,  35,  48,  49,  50  and  52. 

The  prosecution  would  trv  to  hold  him  responsible  ^or 
the  alleged  atrocities  in  North  China  which  are  supposed 
to  have  taken  place  while  he  was  a  vice— chief  of  staff 
for  the  North  China  Area  *rmy.  In  this  connection 
we  make  the  same  point  as  in  regard  to  the  Nanking 

Incident:  the  vice-chief  of  staff  was  in  no  way  resrons- 

b 

ible  for  the  maintenance  of  military  discipline.  'ne 
prosecution  has  never  produced  evidence  to  connect 
»fUTh  with  these  matters  because  it  is  impossible  to 
do  so. 

II.  THE  MILITARY  AFFAIRb  BUREAU 

24.  Regarding  the  Military  Affairs  Bureau, 

>TUT0  was  appointed  Director  in  October  193^  and  remained 

there  until  he  was  transferred  to  Sumatra  as  commander 

of  the  Imperial  Guard  Division,  soon  after  the  outbreak 

of  the  Pacific  War.  The  prosecution  tries  to  picture 

him  as  a  sinister  policy-maker,  due  to  the  duties  he 

23.  a.  00-107  _ 

b.  Ex.  3462,  Art.  13 1  T*  33,283; 

Ex.  3454,  T.  33,090; 
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carried  out  ns  Directur  during  this  period.  Most  of 

1  the  charges  made  in  Counts  1-34$  the  so-called  crimes 

2  against  peace,  Counts  3 7~44  —  the  prosecution  avoided 
^  discussion  of  Counts  37  and  38  in  their  summation  — 

‘l  and  in  Counts  the  charges  as  to  conventional 

^  war  crimes  and  crimes  against  humanity,  relate  to  the 
6  activities  of  MUTO  as  Director  of  the  Military  Affairs 
Bureau.  These  charges  prove  to  be  groundless,  as  can 

8 

be  demonstrated. 

9 

25.  We  consider  first  the  underlying  charge 

10 

that  MUTO  took  Dart  in  a  conspiracy.  In  the  first 

11  j 

place,  v*e  strongly  deny  the  existence  of  a  comspiracy. 

12  ’ 

^  During  the  defense's  presentation  in  both  the  general 
^  and  individual  cases,  it  has  been  made  clear  that  there 
n  never  existed,  as  charged,  any  conspiracy  to  dominate, 
16  in  conjunction  with  Germany  and  Italy,  the  Orient, 
l?  Pacific  and  Indian  Oceans  and  all  the  adjacent  islands 

18  bv  waring  an  aggressive  war  against  any  powers  which 

19  night  oppose  it.  We  do  not  argue  this  point,  as  it 

20  has  already  been  fully  covered.  We  merely  point  out 

21  that  MUTO  had  no  cart  in  any  such  alleged  conspiracy. 

22  26.  First,  it  surely  has  not  been  ’proven 

j  i 

that  he  ever  embraced  any  intention  of  joining  in  a 

24 

conspiracy.  Existence  of  n  Joint  cause  or  intention 

25 

simply  remains  a  bald  charge  under  the  Indictment, 


I 
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27.  There  i 


s  an  assertion  that  MIJTO,  as  a 
member  oe  the  so-callod  Secret  Liaison  Committee  with 
the  Five  Ministers'  Conference,  concerned  himself  with 
the  exploitation  of  China  and  its  people  and  that  he 
must  have  participated  in  the  establishment  of  the 
,V/ang  Chinp-wei  Government,  or  in  the  conclusion  of  a 
treaty  with  that  government/  On  cross-examination 
ao  attempt  was  made  to  force  MUTO  to  admit  to  having 
n  a  member  o  *he  so-called  Secret  Liaison  Committee 
but  his  answer  was  that  he  did  not  know  of  such  things 
as  the  *ive  Ministers'  Conference  and  the  hecret 
Liaison  Committee.  That  that  was  a  true  and  correct 
answer  is  shown  from  the  passage,  "The  committee  is 
lissolved  upon  the  establishment  of  the  Chinese  Board, 
Tai  shi  in)  found  at  the  end  of  the  document  shown  to 
and  presented  in  the  prosecution's  rebuttal 

At  the  time  of  his  assumption  of  office 
he  Military  Affairs  Bureau,  neither  the 

s’  Conference  nor  its  Liaison  Committee 

27.  a.  00-15 

b.  Ex.  3457,  T.  33,202;  T.  37,365 


evidence 


7. 


28.  MUTO  was  on  the  "Gonnittee  for  Liaison 

a 

with  the  Asiatic  Renovation  Board  (Ko-A-In).  This 

was  never  called  a  secret  committee,  as  is  clearly 

b 

shown  in  mUTO's  personal  history.  As  to  the  scope 
and  duties  of  that  committee,  the  prosecution  evidence 
shows  nothing.  The  duty  of  the  Liaison  Committee 
that  had  co-existed  with  the  Five  ministers  *  Confer¬ 
ence  consisted,  as  was  stated  by  the  prosecution,  in 
study  and  investigation,  and  it  had  no  authority 
whatever. 

29.  Here  we  invite  the  special  attention  of 

the  Tribunal  to  the  fact  that  when  i^IUTO  became  head 

of  the  ulilitary  Affairs  Bureau  the  basic  Chinese 

policy  of  the  First  KONOYE  Cabinet  had  already  b  cen 

a 

definitely  established.  After  his  assumption  of 
that  post,  no  conferences  of  special  importance  were 
held.  To  charge  him,  from  the  simple  fact  of  his 
having  been  a  member  of  the  Liaison  Committee  of  the 
Asiatic  Renovation  Board,  (Ko-A-In)  witi  active 
participation  in  exploitation  of  China  is  not  only 
false,  but  demonstrates  the  lack  of  convincing 


evidence  against  him 
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30.  Moreover,  it  is  charged  that  the  Mili¬ 
tary  Affairs  Bureau  was  represented  on  the  committee 
of  the  Five  Ministers'  Conference  by  the  bureau  chief, 
the  Chief  of  the  Military  Affairs  Section  and  one  more 
person  as  Managing  secretary,  giving  the  impression 
that  there  were  three  representatives.  This  is 
another  inaccurate  statement.  The  fact  is  that  the 
section  chief  himself  acted  concurrently  as  managing 
secretary.  The  prosecution's  statement  gives  the 
impression  that  the  Military  Affairs  Bureau  alone  was 
represented  by  three  members.  Actually  there  were 
only  two;  further,  both  the  East  Asia  bureau  of  the 
foreign  Office  and  the  Financial  -management  Bureau 
of  the  Finance  Ministry  were  similarly  represented. 

The  claim  is  another  case  of  careless  exaggeration. 

31.  We  submit  that  the  prosecution  has  pro¬ 
duced  no  evidence  of  mUTO's  alleged  participation  in 
the  establishment  of  the  Y/ang  Government  nor  of  the 
conclusion  of  a  treaty  with  it. 

a 

32.  The  prosecution  has  submitted  that 
idlTTO,  together  v?ith  Admiral  OKA,  deliberated  on  the 
fundamental  terms  for  settlement  of  the  China  Incident, 
at  the  official  residence  of  the  Foreign  Minister  on 
30.  a.  00-14 

b.  Ex.  3457,  Tr.  33,202;  37,365 
32.  a.  00-16,  17 


6  September  1941;  that  the  terms  were  included  in 

Japan* s  terms  of  peace  vith  China  handed  to  Ambassador 
c 

Grew  later  on;  and  that  Japan  insisted  on  them  up 

to  the  last  stage  of  the  Japanese-American  negotia- 

tions.  It  is  true  that  MUTO  participated  in  the 

conference  of  the  Foreign  iuinistry,  as  was  his  proper 

duty  as  liaison  officer  between  the  V/ar  and  Foreign 

Linistries.  But  the  document  itself  discloses  that 

it  was  not  drafted  by  udJTO  and  OKA,  but  was  prepared 

as  a  result  of  a  conference  of  the  Foreign  ministry 
e 

itself.  uloreover,  it  is  erroneous  to  claim  that 

Japan  insisted  on  it  to  the  bitter  end.  The  TOJO 

Cabinet  made  step-by-step  concessions,  as  testified 

f 

to  by  I SHI I,  Akiho. 

33.  It  is  claimed  by  the  prosecution  that 
the  terms  included  the  stationing  of  troops  on  Hainan 


Island,  where  no  threat  of  Communism  existed;  and 
that  the  Japanese  forces  availed  themselves  of  Hainan, 
as  a  jumping-off  base  on  8  December  1941.  But  it  must 
be  noted  that  the  stationing  of  troops  was  aimed  at 
joint  defense,  not  merely  against  Communism,  in  view 


32.  b.  Ex.  3456,  Tr.  33,192 

c.  Ex.  1245,  Tr.  10,792-5 

d.  00-16,  17 

^  TT„  CTA  Tr.  V3 


192 


44,92? 


-  a 

of  the  annexed  note.  Further,  the  occupation  of 

Hainan  was  carried  out  in  march  1939,  prior  to 

idJTO's  appointment  as  Chief  of  the  Military  Affairs 
b 

Bureau.  Hence  it  is  clear  that  he  cannot  have  any 
responsibility  for  it, 

34,  In  view  of  the  above-mentioned  errors 
and  misconceptions  in  the  prosecution's  case,  we 
wish  to  demonstrate  the  kind  of  opinion  MUTO  enter¬ 
tained  in  regard  to  the  Chinese  auestion.  First,  the 
Tribunal  will  recall  the  testimony  of  Major  General 
Piggott  of  Great  Britain,  who  came  in  contact  with 
i-UTO  at  the  Japanese-British  negotiations  in  1938 
anu  1939.  He  testified  to  the  effect  that  MUTO  was 
instrumental,  under  General  HATA's  orders,  in  affect¬ 
ing  a  noticeable  improvement  in  Anglo- Japanese  rela¬ 
tions;  that  he  wished  to  see  a  speedy  and  successful 
outcome  of  the  conference  in  Tokyo;  and  that  he  ex¬ 
pressed  good  wishes  for  the  success  of  the  conference. 

35.  MUTO  explained  most  clearly  and  reason¬ 
ably  his  attitude  toward  China.  When  he  took  office 
as  Chief  of  the  military  Affairs  Bureau,  he  had  no 
knowledge  of  diplomatic  or  political  problems;  but, 

33»  a.  Ex.  3456,  para.  4,  Tr.  33*192 
b.  Tr.  §730-1;  Ex.  613  A,  Tr.  6733 
34.  a.  Ex.  3438,  Tr.  32,941-3 
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since  tie  had  served  in  China,  he  did  have  certain 

convictions  about  that  situation.  Ho  considered  that 

the  trouble  between  Japan  and  China  was  assuming  the 

character  of  a  racial  war,  and  that  their  differences 

would  not  be  solved  by  maintaining  the  erstwhile 

views  of  the  so-called  experts  on  China;  and  that 

Japan  should  work  out  at  once  a  plan  for  dealing 

with  the  Chiang  Regime,  breaking  the  impasse  and 

bringing  the  incident  to  a  close  as  soon  as  possible. 

He  also  wanted  to  harnonize  relations  between  Japan, 

the  United  States  and  Britain.  This  is  amply  denon- 

a 

strated  by  evidence  to  be  discussed  later. 

36.  That  the  above  statement  was  honest  and 
forthright  was  clearly  seen  in  his  actions  as  Director 
of  the  Military  Affairs  Bureau.  This  vas  further  clari¬ 
fied  by  the  testimony  of  Lieutenant  Colonel  ISHII,  who 
was  in  charge  of  foreign  affairs  in  the  Army  as  a 
senior  officer  of  the  Military  Affairs  Section  under 
tUTO.'*  Colonel  ISHII  stated  that  uUTO  felt  that  early 
settlement  of  the  China  difficulty  was  the  first  requi¬ 
site.  He  always  advocated  the  maintenance  of  peace¬ 
ful  cooperation  with  other  countries,  and  on  at  least 
three  occasions  was  heard  to  oppose  aggressive  policies. 

35.  a.  Ex.  3454,  Tr.  33,095  , 

36.  a.  Ex.  3480,  Tr.  33,675-6 
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Under  orders  of  *UV0,  Colonel  lStirTstuciiea  pla**s  r»f 
opening  of  the  Yangtze-kiang  and  ^hu-kiang  Rivers,  in 
order  to  comply  with  American  wishes.  The  Chu-kiang 
was  opened,  but  difficulties  prevented  the  opening 
of  the  Yangtze.  However,  on  at  least  two  occasions 

uUTO  urged  further  efforts  to  that  end. 

37,  The  prosecution  submitted  in  summation 

that  LOJTO  played  a  positive  role  in  the  fall  of  the 

YONAI  Cabinet,  due  to  the  resignation  of  War  Minister 

HATA,  leading  externally  to  the  conclusion  of  the 

Tripartite  Pact  and  internally  to  the  formation  of 

the  Imperial  Rule  Assistance  Association.  As  to 

this  claim,  we  must  point  out  the  contradiction  in 

the  testimony  of  YONAI,  uitsumasa,  and  TANAKA,  Ryu- 

b 

kichi,  on  which  the  prosecution  relied.  While 
YONAI  testified  that  the  reason  for  the  fall  of  his 
Cabinet  was  that  the  Army  considered  it  to  be  weak, 
as  it  had  failed  to  support  the  establishment  of  the 
Imperial  Rule  Assistance  Association  as  well  as  the 
Japanese-German  Alliance,  TANAKA  claimed  that  it  was 
mainly  due  to  the  issue  of  concluding  the  tripartite 
Pact  which,  he  said,  the  Military  Affairs  Bureau  had 
insisted  upon. 

37*  bl  YONAI,  Ex*  3831A,  Tr.  37,999-38,002; 

TANAKA,  Tr.  15,901 


wUTO. 

39.  Contradictory  to  this  testimony ,  the 
record  shows  the  following  facts.  It  was  in  the 
middle  of  October  1939,  when  the  ABE  Cabinet  was  in 
power,  that  MUTO  took  office  as  Chief  of  the  military 
Affairs  Bureau.  On  assuming  office,  he  found  that, 
38.  a.  Ex.  3831,  Tr.  37,999-38,002 


at  the  tine  of  the  HIRANlkJi  Cabinet  (preceding  the 
ABE  Cabinet)  the  Army,  hoping  for  the  conclusion  of 
the  Tripartite  Pact,  endeavored  to  realize  it  but  was 
unsuccessful,  due  to  the  conclusion  of  the  Russo- 
German  Non-Aggression  Pact.  In  those  days  there 
was  strong  feeling  in  Japan  that  Japan  had  been  cir¬ 
cumvented  by  Germany  and  that  Hitler  and  kussolini 

could  not  be  trusted.  L5UT0  was  also  of  the  same 
a 

opinion,  saying  that  while  Hitler  and  ^ussoline 
might  fail  and  still  find  personal  glory,  if  Japanese 
statesmen  failed  in  their  guidance  of  the  country, 
they  would  spoil  a  national  pride  going  back  three 
thousand  years,  and  that  it  was  dangerous  to  deal 
with  new-comers  like  Hitler  and  Mussolini.  MUTO 
expressed  this  thought  even  to  a  German,  Colonel 
Groner. 


40.  At  the  tine  of  the  battle  of  Dunkirk 
it  was  generally  believed  in  Japan  that  Germany 
would  win  the  final  victory  and  that  the  Tripartite 
Alliance  should  be  concluded.  It  is  a  tribute  to 
i»;UT0's  sound  judgment  as  a  military  man  that  he  pre¬ 
dicted  that  the  war  between  Brit Ain  and  Germany  would 
be  protracted,  and  doubted  that  Germany  would  get  the 

39.  a.  Ex.  3454,  para.  19,  Tr.  33,111 
Also  reference  Tr.  33,218 
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final  victory. 

41.  In  sunnation,  the  prosecution  stated 
that  when  LIUTO  was  interrogated  at  Sugarno  he  admitted 
that  as  an  individual  he  was  in  favor  of  the  Tripar¬ 
tite  ^act,  but  in  his  official  capacity  he  had  no 
say  on  natters  of  policy,  which  had  already  been  de¬ 
cided  upon  by  the  Chief  of  the  General  Staff  and  the 
V’ar  Minister.  But  this  is  unquestionably  a  mistake 
in  translation,  as  u-UTO  testified  that  what  he  said 
was  that  "I  said.  I  vas  not  in  favor  of  it."  This  is 
clear  fron  his  statement,  "I  did  not  advocate  it," 
given  immediately  preceding  the  passage  cited;  and 

also  from  his  reply,  "No,  personally  I  did  not  advo- 
c 

cate  it."  Furthermore,  the  tone  of  the  entire  inter- 

d 

rogation  substantiates  these  assertions.  He  gave 

forthright  and  explicit  answers  on  these  points  on 

e 

cross-examination  and,  both  by  his  actions  and  his 

words,  has  left  no  room  for  doubt  as  to  his  attitude. 

These  natters  were  also  clarified  by  the  testimony 

f 

of  IVVAKURO  and  ISHII. 

40.  a.  Lx.  3454,  Tr.  33,112-3;  Lx.  3442,  Tr.  32,996; 

Ex.  3480,  Tr.  33,219 

41.  a.  00-44 

b.  Tr.  33,225 

c.  Tr.  33,226 

d.  Ex.  255£2T"£  33,225-7 

f!  Ex!  3442, ^Tr.  32,995;  Ex.  3480,  Tr.  33,676-7 


42.  Next,  the  resignation  of  the  YONaI 

Cabinet  was  by  no  means  due  to  a  sharp  division  of 

opinion  between  War  Iaini*ter  HATA  and  the  Cabinet. 

While  HATA  was  in  office  he  never  once  called  for 

conclusion  of  the  Tripartite  Alliance.  In  regard 

to  this  point,  both  YONAI,  then  Premier,  and  ARITA, 

a 

Foreign  Minister,  testified  before  the  Tribunal. 
Moreover,  in  an  excerpt  from  the  HARADA  x-enoirs  pre¬ 
sented  by  the  prosecution,  it  is  said  that  wUTO  said 
to  ISHIV/ATA,  Chief  Secretary  of  the  Cabinet,  that  as 

far  as  diplomatic  natters  were  concerned  it  was  going 
b 

very  well. 
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43.  In  those  days  the  General  Staff,  eager 
to  bring  about,  a  settlement  of  the  China  Incident  as 
speedily  as  possible,  demanded  that  Japan  call  upon 
Germany  to  act  as  an  intermediary.  At  the  same  time, 
it  called  for  strengthening  the  domestic  structure 

on  the  ground  that  the  international  situation  might 

deteriorate  ct  any  time.  However,  the  YONAI  Cabinet 

did  not  react  enthusiastically  to  the  recuest  of  the 
a 

General  Staff.  Just  at  that  time  Prince  KOIIOYE 

resigned  as  President  of  the  Privy  Council  and  started 

a  campaign  to  set  up  a  new  political  party  with  a 

view  to  reforming  the  comes tic  structure.  While  he 

received  the  support  of  dominant  public  opinion,  the 

YONAI  Cabinet  became  unpopular.  Such  being  the  case, 

the  Chief  of  the  General  Staff  issued  a  string  warning 

to  V'sr  Minister  HATA  that  he  should  do  his  utmost  to 

b 

cope  with  the  situation.  The  result  was  that  HATA 
was  caught  between  the  General  Staff  and  the  Cabinet 
and  felt  obliged  to  resign  his  post.  This  is  the 
true  reason  for  the  resignation  of  the  YONAI  Cabinet, 
and  illustrates  again  the  superior  influence  and 
aggressiveness  of  the  General  Staff. 

44.  The  prosecution,  however,  has  attempted 

(43.  a.  Ex.  3454,  Tr.  33,114. 
b.  Tr.  33,115.) 


^ I 

••  Ir _ _  _ 


1 


persistently  to  impress  the  Tribunal  with  KIUTO  s  role.  . 

For  th» t  purrose  they  hfve  cited  the  testimony  of 

TANAKA,  Ryukichi,  YONAI's  interrogatory,  and  a  passage 

from  the  HARADA  Memoirs  which  says  that  when  ivTUTO, 

with  Vice  Minister  AN AMI ,  called  on  Chief  Cabinet 

Secretary  ISHF'aTA ,  he,  IIUTO,  said,  "There  is  no^ 

8 

other  v/ay  but  to  hove  '  ar  Minister  HATA  x'esign. 

However ,  as  to  the  falsehood  of  this  nassage  from 

HARADA' s  Memoirs,  it  has  been  made  clear  by  HUTO's 

answers  to  the  questions  of  the  acting  Fresident 

when  he  stood  in  the  witness  box,  explaining  the 

reasons  and  circumstances  of  his  calling  on  ISHFATA, 

and  explaining  that  his  visit  was  made  under  orders 

b 

from  the  War  Minister  rnd  Vice  Minister.  Moreover, 

ISilFATA  later  testified  himself  that,  MUTO  being  a 

military  man  and  partici  larly  csrefi  1  in  his  use  of 

word s ,  could  not  have  said  that  1  ar  Minister  HATA,  his 

superior,  would  be  compelled  to  resign.  He  did  say 

that  HATA,  by  the  circumstances,  might  be  obliged  to 
c 

resign.  / 

45.  We  invite  the  particular  attention  of 

the  Tribunal  to  the  fact  that  the  defense  has  chal¬ 
lenged  throughout  the  accuracy  and  reliability  of 

(44.  a.  Ex.  3808-A,  Tp.  37,862-,  Ex.  3831-A,  Tr.  38004; 
also  Tr.  15,901. 
b.  Tr.  33,241-6 

_ e.  Ex.  3883,  Tr_._  38,710-1). _ 
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Germany  because  of  his  contribution  to 
cooperation."  But  exchange  of  decorations  is  commor 
known  to  b*  diplomatic  custom,  end  it  is  universally 
known  that  those  who  ought  to  be  recognized  because 
of  their  occupying  official  positions  habitually 
receive  decorations  of  suitable  degree  from  other 
countries.  That  he  wra  recommended  for  recognition 
duo  tn  pvt.-ra ordinary  activities,  rather  than  for  the 


the  duties  assigned  him.  In  point  01  ic.ee, 
first  learned  of  the  matter  of  the  recommendation 
when  he  heard  of  it.  in  this  courtroom.  At  the  time 
of  the  recommendation  he  had  already  been  transferred 
to  Sumatra,  end  never  received  any  such  decoration. 

5C.  Presenting  excernts  from  a  newspaper 

article,  the  prosecution  presented  r.  totally  unfair 

version  of  c  soeech  made  by  MUTO  before  the  Diet 

Accounts  Committee,  attempting  to  show  that  he 

advocated  totalitarianism  end  extreme  nationalism, 

disclaiming  party  oolitics  and  liberalism.  The 

summation  suggests  that,  taking  ad ventage  of  good 

opportunities  such  as  the  German  victory  at  Dunkirk 

and  France's  surrender,  he  made  this  public  speech 

as  a  oreliminr.ry  step  to  Japan's  conclusion  of  a 

b 

ri  with  Germany.  1  a  wish  to  point 


of  the  speech,  end  a  study  or  tne  seem^r* - 

of  the  srmc  soeech,  which  was  presented  in  his  defense, 

c 

makes  the  distortion  clear. 

51.  The  above-mentioned  speech  was  presented 

by  flUTO,  owing  to  the  Y/ar  Minister's  inability  to 
attend,  before  c  small  committee  of  perhaps  ten 
members  —  not,  as  charged,  on  the  floor  of  the  Diet. 

He  made  the  speech  os  the  "cr  Minister's  representative 
In  it  he  stated  that  cooperation  between  the  political 
parties,  high  government  officials  and  the  military 
was  indispensable  to  overcome  the  national  crisis 
then  confronting  Japan.  As  is  clear  from  that  steno- 

his  statement,  far  from  disclaiming 


Kokutei  Shugi 


end  kokuka  shug 


record  shows  his  true  attitude. 

52.  As  for  his  denial  of  liberalism,  as 

alleged  by  the  prosecution,  MUTO  merely  emphasized 

the  great  need  for  everyone  to  work  for  the  national 

welfare  in  r  time  of  great  need,  and  to  sacrifice 

thought  of  self.  Furthermore,  he  replied  to  HAliAJI's 

denunciation  of  the  bureaucrats,  the  military,  and  the 

political  parties  by  saying  that  all  such  elements, 

if  they  were  truly  at  fault,  should  correct  themselves 

end  accept  criticism.  He  welcomed  any  such  suggestions 

a. 

ne  rrr  * q  t.h P  mil it.prv  were  concerned.  The  Preosecu- 
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merger  of  political  pcrties,  and  KONOYE^  dining  with' 
these  two  persons.  However,  such  events  took  plr ce 
because  of  chr.nges  in  the  general  situation  ft  home 
end  e broad ,  rnd  no  reliable  evidence  has  been  produced 
to  prove  that  the  speech  by  MUTO  brought  about  such 
events. 

54.  IRJTO’s  testimony  on  redirect  examination 
renders  this  even  more  clear,  end  it  stands  unrebutted. 
He  showed  that  he  attended  that  committee  meeting  in 
question  at  the  request  of  the  War  .linister,  who  was 
unable  to  attend;  that  he  was  never  aware  at  any  time 
of  insistence  on  the  part  of  the  Army  that  there  be 
a  single  political  party;  rrther,  that  the  Army  felt 
that  a  single  p;  rty  system  would  be  tantamount  to  no 
political  parties  at  all  rnd  wct  Id  collapse  through 
internal  corruption;  anc  that  the  army  never  insisted 

c 

on  the  disbanding  of  all  political  parties.  This 

situation  was  also  testified  to  by  the  witness  OKADA, 

b 

one  of  the.  former  leaders  of  the  Sciyukri. 

55.  TANAKA,  Ryukichi,  testified  that, 
shortly  after  the  reply  of  25  November  was  received 
from  Secretary  Hull,  to  Foreign  Minister  TOGO'S 
prooosa.1.  at  a  meeting  of  Bureau  Chiefs  of  the  1  ar 

(53.  r..  00-23-4 
(54.  a.  Tr.  33,273-4 
b.  Tr.  17,741-2) 


Ministry  .:TJTO  sold  that  if  Japan  a.dopTcd  the  propose!- 
of  the  United  ftates  it  wo\ild  rc3i:lt  in  r.  general  ex- 

C* 

hr.ustion  of  Jr.prn's  resources,  end  f  general  collapse. 

He  testified  also  that  tt  a  meeting  in  the  War  Ministry 

on  9  December  1941  MUTO  said  that  the  dispatch  of 

Ambassador  KURUSTJ  and  the  Tatsuta  Krru  wrs  nothing 

nore  than  a  camouflage.  He  also  testified  that  at 

c  meeting  of  bureau  chiefs  on  or  about  27  November 

1941  MUTO  read  £  document  entitled  "Principle  Reasons 

Alleged  for  the  Commencement  of  Hostilities  Agrinst 

the  U.S.A.  and  Britain."  This  is  entirely  false 

testimony  by  TANAKA,  as  is  shown  by  the  testimony 

of  the  witness  HIKI,  then  C  .icf  of  the  Medic:  1  Affairs 

Bureau,  who  also  attended  the  same  meeting.  MIKI, 

after  testifying  that  what  TANAKA  stated  was  untrue, 

added  that  on  9  December  1941  ell  the  bureau  chiefs 

did  not  assemble  in  the  diningroom,  as  they  were  all 
d 

too  busy. 

56.  MUTO  himself  flatly  denied  the  above 
claims  of  TANAKA,  saying  that  he  understood  the  dis¬ 
patch  of  KURUSU  to  America  was  a  step  sincerely  taken. 
He  knew  nothing  regarding  the  dispatch  of  the  Ta.tsuta 

((55.  0.  Tr.  15,868 

b.  Tr.  15,871 

c.  Lx.  1175,  Tr.  10,362 

d.  Fx.  3447,  Tr.  33,056) 


which  had  no  connection  with  the  W r  j.ifniste 


57.  It  is  suggested  the. t  it  is  cviaence-  ui 
pprticinr  tion  in  c  conspirecy  thrt  HTTO  attended 

Liaison  end  Imperial  Conferences  md  the  Investigating 

r. 

Committee  of  the  Privy  Council.  It  is  quite  clear 
that  this  is  wrong,  and  thi.t  ho  attended  such  con¬ 
ferences  only  in  the  capacity  of  a  secretary  or  ex¬ 
plainer.  He  had  no  voice,  end  no  right  to  sign  the 
resolutions  decided  u-on.  On  cross-examination  he  was 
rsked  how  it  was  possible  for  such  a  high-ranking 

officer  to  do  such  insignificant  work,  ana  this 

b 

suggestion  was  repeated  in  the  summation.  As  compared 
to  the  high  officials  who  were  members  of  such  con¬ 
ferences,  the  Chief  of  the  Military  Affairs  Bureau 
was  insignificant.  The  ranks  which  hi  held  at  the 
4imc  were  less  than  corresponding  ranks  in  most  other 
armies,  ana  it  was  not  at  all  unnatural  that  ho  attended 
to  miscellaneous  matters  as  a  secretary  or  administra¬ 
tive  official.  Docs  the  orosccution  contend  that  dis¬ 
cussions  on  such  high  levels  in  any  other  country  w#uld 
-  e- 4- <- v-,/3 r  hu  enmr  1  nwl  v  nriva  to  or  non-c®riniissioncd 


ir.onts  at  these  conferences  end  the  work  of  the  secre 
And  Mr.  YAMAMOTO,  in  explanation  of  ttyeir 
testified  that  they  involved  only  clerical 


tnries 


duties , 

work,  namely  the  "preparations,  explanation  and  ad¬ 
justment  of  the  draft,  as  well  as  the  collection  of 
the  materials  concerned."  And  he  made  clear  that 
drafts  discussed  at  such  conferences  wore  not  written 
by  the  secretaries,  but  rather  by  the  ministries  con¬ 
cerned.  "To  collect  and  submit  and  distribute  these 
drafts  to  the  conference  is  what  is  meant  by  'prepara¬ 
tion'."  The  decision  of  the  conference  was  not  made 
by  a  simple  majority,  but  was  continued  until  all 
views  of  the  members  present  wore  completely  agreed , 
then  all  members  eresent  signed  the  draft  decided 
upon.  But  ".  •  .neither  HOSHINO,  MUTO  nor  OKA  had 

any  right  to  express  their  opinions,  to  vote,  nor 

b 

had  they  the  right  to  sign  the  document."'  '  The  sec¬ 
retaries  at  the  Imperial  Conferences  had  oven  less  to 
do,  simply  distributing  the  documents  prepared  by  the 
organ  in  charge;  and,  again,  never  signing  the  resolu¬ 
tions.  As  to  the  duties  of  the  explainers  at  the 
Investigation  Committee  of  the  Privy  Council,  it 
should  be  noted  that,  primarily,  only  political  matters 


were  to  be  explained  and  only  v/hcti  technical  explana¬ 
tion  of  details  was  required  did  the  explainers  speak 

fer  the  minister.  MUTO  was  such  an  explainer,  but 

c 

actually  no  never  explained  even  once.  That  v/as  as 
he  testified;  and  it  is  curious  that  throughout  this 
trial  the  nrosccution  has  never  once  been  able  to 


quote  him  at  these  conferences,  or  even  to  prove  whet 
subjects  he  allegedly  discussed.  The  only  remote  ap¬ 
proach  to  such  c  thing  v/ns  by  a  reference  in  the  prose 
cution's  summation  which  was  later  corrected  by  an 
errata  sheet,  since  it  apparently  v/as  based  on  a  pro¬ 
posed  exhibit  which  was  never  actually  accepted  by 
d 

the  Tribunal. 


59.  The  accused  TOJO  has  given  reliable  and 
authoritative  testimony  on  the  matter  of  these  con¬ 
ferences,  shov'ing  that  the  cabinet  was  responsible 
for  matters  of  administra tion,  while  matters  of  supreme 
command  were  the  concern  of  the  High  Command.  "The 
directors  of  the  Military  and  Naval  Affairs  Bureau 
and  the  Chief  Cabinet  Secretary  wore  to  bo  present  at 

u 

thj  conference,  but  they  wore  not  responsible  members." 
The  prosecution  asserts  that,  though  cross-examination 
of  TOGO,  it  lies  found  evidence  that  MUTO  took  part  in 

58.  c  Ex.  3454,  T.  33,097-8 
d  00-83-4 

59.  a  Ex.  3000,  T.  36,336-7 


the  conference  discussions.  However ,  the  testimony 
centered  on  HOSHINO;  and,  oven  as  to  him,  his  partici¬ 
pation  was  not  ns  significant  ns  is  asserted;  the  pros¬ 
ecution  obviously  strains  the  point  by  giving  a  some¬ 
what  elaborate  explanation  of  what  it  means  to  take 
port  in  a  debate.  TOGO  testified,  however,  only  that 
HOSHINO  spoke  as  an  explainer,  within  the  limits  of 
his  duty,  end  never  persisted  in  his  point  os  the 
prosecution  assorts.  It  is  clear  that  TOGO  does  not 
recollect  anything  that  IJUTO  said,  and,  as  already 
noted,  there  is  no  evidence  v/hr.t soever  that  he  was 

c 

an  active  debater,  discussing  matters  of  policy-making. 
The  fret  that  ho  attended  conferences,  which  is  not 
disputed,  does  not  moan  that  he  participated  in  a  so- 

called  joint  conspiracy. 

60.  It  has  boon  proved  that  MUTO  did  not 

a 

attend  the  Imperial  Conference  of  2  July.  Although 

the  prosecution  originally  claimed  that  he  attended, 

this  was  abandoned  in  the  answer  to  our  motion  to  dis- 
b 

miss.  In  spite  of  this,  the  prosecution  in  its  summn- 
gain  contends  that  he  attended,  demonstrating 
grin  the  confusion  and  distortion  in  the  claims  against 
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As  to  YAMAZAKI,  ho  was  not  attached  to  tnc  ouruuu 
1/iUTO  was  the  Chief  of  the  Military  Affairs  Bureau 
and  ho  nay  well  have  testified  as  he  did  in  order 
that  the  P.O.W.  Administration  Bureau  might  not  be 
involved  in  the  responsibility  for  disregarding  the 
organization  and  system  of  the  War  Ministry.  Unuer 
such  considerations,  his  testimony  is  highly  suspect. 

62.  As  to  the  authority  of  the  Military  Af¬ 
fairs  Bureau  and  its  chief,  we  submitted  the  affidavit 
of  Colonel  NISHIURA,  who  had  long  served  with  the  bu¬ 
reau,  was  well  acquainted  with  MUTO’s  actions,  and  who 
was  at  the  same  time  generally  admitted  as  an  authority 
on  the  subject  of  the  bureau's  duties  and  functions. 

He  made  it  clear  that  the  Chief  of  the  Military  Affairs 
Bureau  had  exactly  the  some  authority  as  other  bureau 
chiefs,  within  and  without  the  War  Ministry.  As  a 
result  it  is  clear  that  ho  had  no  authority  whatsoever 
in  deciding  important  policies ;  he  has  not  been  shown 
oven  once  to  have  given  c  decision  on  such  matters.  He 
merely  acted  as  a  subordinate  to  the  War  Minister  and 
discharged  faithfully  such  duties  as  were  placed  upon 
him.  It  is  apparent,  too,  that  his  duties  required  him 

between  the  General  Staff  and  the 


Wsr  Ministry,  rn-.'  to  act  rs  spokesmen  for  the  General 

Staff  in  dealing  with  otik,r  government  agencies. 

63.  It  is  insisted  that  MUTO  often  repro- 

n 

sen  ted  both  the  Army  and  Navy  at  the  same  time.  This 
contention  is  based  on  the  fact  that  he  once  gave  on 
address  on  behalf  of  the  Army  and  Navy  at  a  meeting 
of  the  Imperial  Rule  Assistance  Association.  However 
it  had  been  agreed  by  the  War  and  Navy  Ministers  that 
such  addresses  wore  to  be  given  by  representatives  of 


both  ministries 


64.  The  prosecution  exaggerates  the  point 

stated  by  TANAKA  that  the  War  Ministry,  particularly 

the  Military  Affairs  Bureau,  had  authority  to  rule 

a 

the  budget  and  thus  control  the  General  Staff.  To 


that  assertion,  MISKIURA ’ s  words  ore  an  adequate  answer 
He  explained  that  but  get  matters  were  the  concern  of 
the  Military  Administration  Section;  and  that  that 


section  could  never  intentionally  interrupt  a  plan  of 
the  General  Staff,  v/hici  was  thoroughly  familiar  with 
the  amount  of  appropriations  end  the  outline  of  their 
distribution.  It  is  further  alleged  that  MUTO  acquired 
for  the  Army  its  necessary  appropriations,  but  this 


rise  is  iintru;. ,  As  shown  in  th©  organization  ordi¬ 
nance,  with  regard  to  the  Arny  appropriation,  negotia¬ 
tions  with  the  Finance  Ministry  were  to  be  conducted 

by  the  Chief  of  the  Intendance  Bureau,  and,  at  cabinet 

c 

meetings,  by  the  War  Minister. 

65»  NISHIURA  also  makes  clear  that  although 
MUTO  was  named  to  various  committees  of  the  cabinet  or 
other  ministries,  this  was  equally  true  of  all  other 
bureau  chiefs,  for  the  purpose  of  liaison.  The  reso¬ 
lutions  of  such  committees  were  not  binding  on  the 

ministries  involved,  and,  as  a  matter  of  fact,  those 

\ 

named  to  the  committees  were  rarelv  present,  being 

a 

most  often  represented  by  a.  proxy.  Anyone  who  occupied 
the  post  that  MUTO  did  would  likewise  be  appointed  to 
such  committees. 

66.  The  prosecution  further  asserts  .that  MUTO 

exerted  remarkable  influence  on  propaganda  and  control 
a 

of  newspapers.  This  assertion  must  be  based  only  on 

b 

what  TANAKA,  Ryukichi,  testified,  his  error  has  been 

c 

conclusively  proved.  TANAKa  is  apparently  ignorant 
of  the  regulations  with  regard  thereto.  MUTO  has  given 
a  thorough,  detailed,  and  undisputed  explanation  of  this 

64.  c  00-6;  Ex.  74,  Art.  25,  p.  684 

65.  a  Ex.  3439,  T.  32,958 

66.  a  T,  16,873 
b  T.  15,871 

c  Ex,  3439,  T.  3^948-9;  Ex.  3454,  T.  33,093,' 
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natter^  allowing  that.,  during  his  tenure,  the  Military 
Affairs  Bureau  took  charge  only  of  editing  the 
"Tsuv/anono" ,  an  innocuous  army  weekly;  that  soon  after 
the  Second  KOLOYE  Cabinet  ''as  organized,  all  censor¬ 
ship  and  control  of  newspapers  end  magazines  relating 
to  the  «rny  were  taken  over  by  the  Intelligence  Bureau 
of  the  Cabinet;  and  thet  the  Chief  of  the  Information 
Section  of  Imperial  General  Headquarters  was  not  at 
all  controlled  as  such  by  the  Chief  of  the  Military 
Affairs  Bureau. 

67.  TaBaKA ,  I.yukichi,  testified  that,  from 

his  ov/n  "subjective  view"  and  "from  the  side  lines", 

a 

General  TOJO  was  influenced  by  MUTO,  and  that  the 

Militar”  Affairs  Bureau  promoted  the  idea  of  an  alliance 
b 

with  Germany,  ho  gave  nothing  ooncrete  —  merely  his 

own  opinion.  Moreover,  his  testimony  has  been  com- 
*  c 

p lately  uoset  by  cross-examination.  •  Ke  testified  that 
various  bureau  chiefs  wore  treated  equally  by  TOJO  anc. 
that  officers  v.'ere  never  allowed  to  do  anything  outside 
his  will  or  intentions.  Further,  Lieutenant  General 
Ti.bi.Ki.,  Shinichi,  confirmed  that  1.IUT0  served  most  faith¬ 
fully,  always  respecting  the  instructions  and.  orders 

66.  d  Ex.  3454,  T.  33,103-9 

67.  a  T.  15,900 

b  T.  15,900-1 

c  T.  15,906-8;  38,900 


remaining  strictly  within  the 


of  his  superior 


bounds  of  his  actual  duties. 

68.  We  should  like  to  refer  to  v;hct  MUTO 

a 

testified  regarding  the  above  and  to  NISHIUFiA ’ s  affi¬ 
davit,  in  which  he  deposed  that  from  the  time  General 
TOJO  took  the  post  of  War  Minister,  no  views  of  the 

Chief  of  the  Militorv  Affairs  Bureeu  wore  considered 

b 

on  personnel  matters,  as  a  final  consideration  on 

this  subject,  we  point  to  the  fret  that  MUTO,  soon 

after  the  outbreak  of  the  Pacific  War,  was  ordered  to 

make  a  trio  to  the  southern  region  (in  March  1942)  and 

upon  his  return  was  transferred  to  Sumatra,  not  return 

c 

ing  to  Tokyo  until  the  end  of  the  war.  Had  he  served 
as  the  "brain"  of  General  TOJO,  as  stated  by  TANAKA, 
why  would  he  have  been  transferred  at  the  most  criti¬ 
cal  moment?  General  TOJO  served  for  tv/o  years  as 
Premier  and  War  Minister  after  General  MUTO  was  trans¬ 


ferred 


THE  PRESILENT:  V/e  will  adjourn  until  hclf 


past  one 


(Whereupon,  rt  1200,  a  recess  was  token.) 


AFTERNOON  SESSION 


The  Tribunal  me.t,  pursuant  to  recess, 


the  accused  KAYA  will  be  absent  trom  zne  courwuum 
the  entire  afternoon,  conferring  with  his  counsel. 

Mr.  Cole. 

MR.  COLE:  Kay  it  please  the  Tribunal,  I 

resume  at  page  51,  paragraph  69: 

69.  In  its  reply  to  the  defense  motion  to 

dismiss,  and  in  summation,  the  prosecution  refers  to 
exhibit  523  and  alleges  therefrom  that  MUTO  was  "with 
KOISO  in  a  discussion  with  the^German  Ambassador  of 
various  aggressive  schemes."  ^But  the  exhibit  itself 
warrants  no  such  allegations.  On  the  contrary,  it 
servos  only  to  show  how  hard  MI7T0  worked  for  peace 
between  Japan  and  China,  and  his  recognition  of  the  ^ 
need  to  settle  the  China  Incident.  And  llUTO's  comment 
ehA««  t.hflt  the  date  of  the  exhibit  corresponds  with  the 


Ciiina  reference,  it  was  at  the  time  when  an  agreement 
had  been  reached  regarding  transportation  of  mater ial£ 
to  the  Chungking  Regime,  and  an  Inspection  Corps  unde] 
NISHIHARA  had  already  departed  for  Indo-China.  This 
did  not  involve  HUTO's  personal  opinions,  "but  a 
description  of  what  was  then  really  going  on."  Tae 
references  to  KOISO  and  MUTO  have  no  connection  with 
the  talk  with  the  German  Ambassador  either  in  point 
of  time  or  place. 

70.  With  regard  to  Japan's  advance  into  tne 

(  ft  ) 

South  Seas  region,  that  is,  particularly  MUTO's 
oil  acrpri  nnnnection  with  it,  there  is  absolutely  no 


of  the  allegation  as  to  his  appointment  as  a  member  of 
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the  Establishment  Committee  of  the  South  Seas  Develop¬ 
ed) 

ment  Bank. 

71.  Now  as  to  exhibit  3445,  presented  by  the 

prosecution.  It  was  attemDted  to  show  that  the  document 

(a)  (b) 

was  drawn  up  by  MUTO.  In  summation  the  prosecution 
made  the  same  attempt  most  pertinaciously.  The  document 
is  a  tentative  draft  of  a  demand  for  oil  and  other 
materials  in  case  either  Plan  A  or  B  should  be  accepted 
by  the  United  States.  Because,  on  the  cover,  there  is 
a  pencilled  notation,  "From  MUTO,  Chief  of  the  Military 
Affairs  Bureau.  YAMAMOTO,"  the  prosecution  erroneously 
urges  that  MUmO  draw  the  plan.  In  fact,  both  in  the 
questions  and  in  the  summation,  they  refer  to  it  as 
"the  MUTO  plan"  —  a  term  which  is  completely  unjusti¬ 
fied  by  the  evidence  and  is  the  prosecution's  attempt 
to  fasten  on  him  the  authorship  of  the  document. 

72.  The  testimony  of  both  witness  YAMAMOTO 

(a) 

and  MUTO  prove  the  error  of  this  supposition. 

(b) 

YAMAMOTO  testified  that  when  MUTO  forwarded  the  docu¬ 
ment  he  explained  that  the  General  Staff  had  sent  it 
with  "very  strong  terms";  because  of  that,  he  was 

70.  (d)  Ex.  118,  Tr.  742. 

71.  (a)  Tr.  33,037. 

(b)  00-88-91a. 

72.  (a)  Tr.  33,151-5. 

(b)  Tr.  33,043-4. 


V- 


n 


44,956 


L 


sending  it  on  for  reference;  that  because  of~his  "efforts  i 
for  the  submission  of  Plans  A  and  B,  the  General  Staff 
was  provoked  and  drew  up  the  proposal  partly  to 
embarrass  MUTO  and  as  if  giving  "tit  for  tat."  YAMAMOTO 
also  testified  that  MUTO  said  that  he  was  dismayed  at 
that  attitude  of  the  General  Staff. 

73.  It  is  only  common  sense  to  assume  that 
the  pencilled  note  on  the  cover  of  the  document  is  an 
indication  of  the  person  who  sent  it  to  YAMAMOTO; 
surely  if  MUTO  had  originated  it,  it  would  not  appear 
merely  as  a  pencilled  note.  To  know  who  driginated 
the  document,  we  have  the  clear-cut  and  totally  undis¬ 
proved  testimony  of  both  MUTO  and  YAMAMOTO.  The  prose¬ 
cution  contends  that  if,  as  claimed,  TOGO  had  scolded 
YAMAMOTO  for  receiving  the  proposal,  the  Foreign  Minis¬ 
try  would  not  have  marked  it  "top  secret."  But  it 
must  be  obvious  that  such  a  notation  would  be  affixed 
by  the  originating  office,  that  is,  the  General  Staff, 

74.  The  contents  of  the  document  show  plainly 
tnat  it  was  drafted  by  thoso  who  disliked  the  negotia¬ 
tions  between  Japan  and  the  United  States.  The  prosecu¬ 
tion  takes  a  peculiarly  contradictory  position  by  show¬ 
ing  MUTO* 3  influencing  General  SUGIYAMA  to  stop  his 
opposition  to  the  plan,  and  at  the  same  time  claiming 
that  MUTO  was  the  author  of  this  exhibit  in 
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question?^  MUTO's  sincerity  in  the  matter  of  negotia¬ 
tions  with  America  is  vividly  demonstrated  by  the  testi¬ 
mony  of  Bishop  Walsh,  which  w ill  be  discussed  later. 

75.  The  prosecution  attaches  importance  to 

(a) 

MUTO's  alleged  participation  in  politics,  especially 

to  his  being  a  secretary  to  the  Preparation  Committee 

on  the  construction  of  Prince  KONOYE's  new  order. 

But  such  assignments  were  a  routine  duty  for  the  Military 

Affairs  Bureau.  MUTO's  views  on  politics  are  disclosed 

in  the  prosecution's  own  evidence  from  the  HARADA 

(b) 

Memoirs  in  which  he  was  quoted  as  saying  that  the 

main  characteristic  of  the  new  organization  was  that 

of  being  an  association  of  political  parties,  and, 

because  of  that,  it  was  not  desirable  for  the  army  to 

participate  in  it.  MUTO  also  testified  that  military 

men  should  not  participate  in  politics,  but  that  the 

War  Minister,  being  in  the  cabinet,  must  do  so  for 

obvious  reasons,  and  must  have  within  his  ministry  a 

moans  of  carrying  out  the  policies  decided  upon.  The 

Military  Affairs  Bureau  was  the  bureau  whose  task  and 

duty  that  was  —  to  carry  out  the  decisions,  but  not 

(c) 

to  interfere  in  politics  Itself, 


74. 

75. 


(a)  00-90. 

(a)  Tr.  15,900;  15,915-6. 

(b)  Ex.  3809-A,  Tr.  37,874-5. 

(c)  Ex.  3454,  Tr.  33,122. 
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76,  on  the  basis  of  MOTO’s  Interrogatory, 

It  Is  alleged  that  ho  was  always  active  In  politics  as 

Chief  Of  the  Military  Affairs  Bureau,  but  thls  is  not 
disclosed  at  all  In  the  exhibit.  As  he  stated  on  the 
stand,  he  was  required  as  a  matter  of  duty  to  study  ^ 
political  matters  as  they  affected  national  defense. 

77.  It  Is  further  claimed  that  MUTO  took  part 
in  formulating  the  "Outline  of  the  Fundamental  National 
Policy"  of  26  July  19*0.  ®  The  fact  Is,  however,  that 
the  Military  Affairs  Section  was  ordered  to  draw  up  a 
policy  plan  which  was  to  be  presented  to  the  Premier 
by  War  Minister  TOJO.  This  was  submitted  to  the  cabinet 
conference,  end  it  was  there  that  the  so-called  "Outline 
of  the  Fundamental  National  Policy"  was  developed,  the 
suggestions  of  the  Military  Affairs ^Section  being  a  part 
of  the  materials  considered  for  It.  This  fact  clearly 
demonstrates  three  points!  1.  That  the  draft  from 
the  Military  Affairs  Section  as  a  whole  was  not  adopted 
for  the  final  plan;  2.  That  MUTO,  not  being  a  cabinet 
member,  was  not  present  at  the  conferance  when  the 
final  plan  was  adopted;  3.  That  the  draft  from 
Military  Affairs  Section  was  merely  In  the  form  of 

76,  (a)  Ex.  255,  Tr.  3*35. 

(b)  00-26 A a 

(c)  Ex.  3454.  Tr.  33,120. 

77.  (a)  00-30.  31-32. 

Lb)  Tr.  .33,251-4. 
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suggestions,  drafted  under  orders  from  War  Minister 
TO JO,  and  not  at  all  the  responsibility  of  MUTO.  With 
regard  to  the  allegation  that  he  attended  the  Liaison 
Conference  when  this  matter  was  discussed,  it  is  pro¬ 
bably  superfluous  to  observe  that  ho  was  only  a  secre¬ 
tary,  had  no  right  to  speak  or  vote,  nor  to  affix  his 
(c) 

signature.  As  regards  these  matters,  the  prosecution 

quotes  two  statements,  but  we  are  at  a  loss  to  find 
'  (d) 

them  anywhere  in  the  record. 

78.  MUTO  is  claimed  to  have  tried  to  dissolve 

tho  political  parties  and  to  organize  a  pro-militarist 

(a) 

party.  It  is  mace  clear  by  his  testimony  that  the 

claim  is  a  c-.otcrtioa  of  the  facts.  He  testified  that 

the  army  had  some  interest  in  the  new  movement  by 

KONOYE,  but  had  no  idea  of  a  single  party,  which  would 

be  tantamount  to  no  party  at  all  and  would  lead  to 

political  corruption;  he  further  denied  flatly  that 

(b) 

he  ever  urged  tho  dissolution  of  political  parties. 

The  committee  of  secretaries  above  mentioned  was  a 

group,  ranking  definitely  below  the  cabinet  members, 

for  the  purpose  of  studying  drafts  made  by  other 

(c) 

organizations,  but  no  plan  was  drafted  by  it.  The 

77.  (c)  Ex,  3444,  Tr.  33,916-8;  Ex.  3439,  Tr.  32,958. 

(d)  00-32, 

78.  (a)  00-33-38. 

(b)  33,251-4. 

(c)  Tr.  33,259. 
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prosecution,  however,  charges  that  MUTO  tried  to  delate- 

that  part  of  KONOYE* s  announcement  to  the  effect  that 

the  "new  orcer1'  was  neither  Nazism  nor  Fascism.  MUTO 

explained  that,  although  he  urged  the  cutting  of  the 

original  draft  to  half  its  length,  he  withdrew  that 

suggestion  when  he  was  informed  that  the  original  draft 

had  boen  made  by  KONOYE  himself.  The  prosecution  called 

(d) 

that  an  excuse,  both  implausible  and  ridiculous.  We 

consider  that  it  is  quite  plausible  that  a  soldier 

should  want  to  avoid  wordiness,  and  to  claim  that  this 

pro/es  him  a  believer  in  Nazism  or  Fascism  is  in  itself 

implausible  and  ridiculous.  As  is  evident  from  MUTO's 

(e) 

words  before  trio  Diet  committee,  he  advocated  that 
Japan  should  not  adopt  occidental  totalitarianism.  And 
he  had  no  contact  with  KONOYE  so  far  as  the  drafting 
of  the  constitution  was  concerned. 

79«  Next,  as  to  the  evidence  offered  regarding 
the  talk  between  Captain  TAKAGI  and  HARADA,  which 
appears  in  the  HARAJDA  Memoirs,  the  prosecution  con¬ 
tended  that  MUTO  said  he  would  have  the  political 

parties  dissolved,  organize  pro-military  parties,  and 

(a) 

make  KONOYE  a  robot  of  the  military  circles.  It  must 
be  fresh  in  the  minds  of  the  Tribunal  that  the  decision 

78.  (d)  00-36. 

(e)  Ex.  3^40,  Tr.  32,966-73. 

79.  (a)  00-37. 
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L_ 


of  the  language  board  proved  that  only  one  slight  portion 
of  that  excerpt  was  the  quotation  of  MUTO,  the  rest 

( b)  l 

being  the  opinions  of  either  TAKAGI  or  HARADA.  In 
that  quotation,  MUTO  stated  that  the  military's  parti¬ 
cipation  in  a  politically-tinged  group  was  undesirable; 
and  this  has  been  his  consistent  belief. 

80.  We  have  demonstrated  in  the  foregoing  that 
MUTO  had  no  aim  or  intention  of  any  kind  concerning  a 
conspiracy,  and  that  no  act  of  conspiracy  has  been  shown. 
Throughout  his  whole  military  career  he  never  held 
command  responsibility  except  for  the  period  in  Sumatra, 
and  as  to  t‘j.at  period  no  crimes  were  committed  under 
his  jurisdiction.  At  all  other  times  he  has  simply 
observed  a  soldier's  duty  of  carrying  out  the  assign¬ 
ments  given  to  him.  We  take  due  cognizance  of  Article  6 
\ 

of  the  Tribunal's  Charter,  which  states  that  "Neither 
the  official  position,  at  any  time,  of  an  accused,  nor 
the  fact  that  an  accused  acted  pursuant  to  an  order  of 
his  government  or  of  a  superior  shall,  of  itself,  be 
sufficient  to  free  such  accused  from  responsibility 
for  any  crime  with  which  he  is  charged."  But  we  contend 
that  faithful  attention  to  duty,  and  the  lack  of  command 
responsibility  must,  in  all  fairness,  play  the  major  part 
in  a  consideration  of  charges  against  a  professional 

military  man. _ 

79.  0>)  Tr.  37,874-5;  37 ,.979. 
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- - .81.  Turtficrnof^,  there  Ts  strong,  undisputedT 

tostinony,  of  an  unimpeachable  character,  that  i.UTO 
Co vo tod  hinsolf  to  a  successful  conclusion  of  tho 
negotiations  with  America  Curing  this  period  in  the* 
Military  Affairs  Bureau.  This  testimony^ includes  tho 
affidavits  of  Bishop  Welsh  of  Maryluioll,  General 
IVAKURO,  who  assisted  Ambassador  NOI.IIRA,  hr.  YALA 
KOTO,**  of  tho  American  Bureau  in  the  Foreign  Office, 
-nd  Colonel  ISHII,C#  who  dealt  with  diplomatic 
matters ,  as  they  affected  the  army,  in  the  Military 

Affairs  Section  under  11JT0. 

82.  Bishop  v.ralsh,  whose  integrity  and 

motives  can  hardly  be  questioned,  in  concert  with 
the  late  father  Drought  made  efforts  to  aring  the 
Ja?  a  no  s  o- Amor i c  an  negotiations  to  a  successful  con¬ 
clusion.  Ho  testified  that  liUTO  was  deeply  concerned 
about,  and  earnestly  exerted  himself  for  the  mainte¬ 
nance  of  peace  between  Japan  and  the  United  States; 
that  their  joint  efforts  proved  to  be  dangerous  for 
both;  and  that,  when  ho  returned  to  America  with 
Premier  KONOYE « s  letter  to  President  Roosevelt,  I1UT0 
provided  him  with  a  letter  of  safe  conduct,  which 

81.  a.  Ex.  3441,  T.  32978. 

b.  Ex.  3442,  T.  32992. 

c.  Ex.  3444,  T.  33016. 

d.  Ex.  3480,  T.  33674. 
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proved  to  be.  of  practical  use.  Bishop  Frish's 
tcstir.ony  was  of  such  convincing  force  r.nd  sincerity 
that  the  prosecution  could  do  nothing  but  to  ignore* 
it. 

83.  Fitness  YAMAMOTO  testified  thr.t  MUTO 
had  consid.urr.ble  anxiety  in  cd justing  r.nd  softening  the 

strong  opinion  of  sor.c  of  the*  nilitr.ry,  ~nd  always 

a. 

* ishod  the*  negotiations  to  succeed. 

8-;.  r'itness  F'/dCURO  testified  thr.t  on  15 
April  1941  tentetive  draft  of  rn  understanding  be¬ 
tween  Jrprn  r.nd  Arorica  was  h.  nded  to  Secretory  Hull 
by  Anbr.ssndor  NOIiURA  r.nd  was  reported  to  the  Japanese 
Foreign  Ministry  and  to  TOJO.  "I/UTO  was  very  delighted 

Cl  • 

^ t  this  and  sent  :\o  a  telegrar.  of  thanks. "  This 
was  confirned  by  the  testimony  of  Lieutenant  Colonel 

ISHII,  who  sold  that  upon  receipt  of  word  of  the  draft 

b. 

of  an  understanding  AUTO  was  Very  ouch  pit astd, 
r-'/JOJRA  further  testified  tht  wlk.n  he  told  I-IUTO  that 

tln-.ru  vas  a  good  possibility  of  succuss  in  the  nego- 

c  • 

ti'  tions,  IIUTO  was  very  delighted.  Fro'.’  all  of 
t  he  s  e  undisputed  facts,  MUTO’s  sincerity  boconus 
abundantly  clear, 

\ 

82.  a.  Ex.1  3441,  T.  32986-7?  Ex. "3441 -A,  T... 32991. 

83.  a.  Ex.  3444,  T.  33018. 

8a.  .0.  Ex,  3442 y  T.  32998. 

fc.  Ex.  3480,  T.  33676. 

c.  Ex.  3442,  T.  32999. 


85.  The  prosecution  nroducod  o  telogror. 
which  was  sent  tc  IV//JCURO  by  i'UTO  and  which  obviously 
stated.  the  views  of  the  r.rny  —  not  his  personal  views 
That ,  as  wo  have  shown,  was  his  duty;  one1  ho  asked  to 
b<„  kept  advised  of  duVelopnonts  in  the  negotiations. 
The  prosecution  hr.s  attainted  to  show  thr.t  these 


were  instructions 


:iber od  thr.t 


IV/AKURO  wr.s  rn  rssistrnt  to 


or  NOIHJRA 


took  his  instructions  from  hin.  rlUTO  had  no  authority 

b. 

in  such  natters ,  IWAICURO*  s  efforts  in  Aouricc 

wore  criticised  rs  resulting  fro-',  rn  intrigue  of  the 
Gerrm-ItnD  1  rn  group  of  the  c.my,  but  this  is  obviously 
incorrect.  And  there  is  no  question  rs  to  the  reason 
for  his  return  to  Jr.pr.n:  he  requested  it,  and  it  wrs 
arranged  because  certain  officials  objected  to 
assistance  to  NOiiURA  by  anyone  who  was  not  fror:  the 
Foreign  Office. 

86.  Colonel  ISHII  also  gave  undisputed 
testimony  regarding  IIUTO's  efforts  regarding  the 
negotiations,  He  rebuked  r.  military  attache  in 
Berlin  for  reddling  in  strictly  diplomatic  natters; 
he  expressed  the  opinion  that  the  war  should  not  be 
allowed  to  spread  to  the  Pacific,  regardless  of  the 

85.  a.  Lx.  3443,  T.  33010-12.  b.  T.  33002-4. 

86.  a.  Lx.  3480,  T.  33676-8I. 


V 


Tripartite  Pact;  th  t  diplomatic  negotiations  must 
succeed  at  no  natter  whr.t  cost;  thr.t  ho  cooperated 
with  thu  Foreign  Ministry  in  attempts  to  meet  America’  s 
wishes,  made  strenuous  efforts  to  avert  war,  prupcrec 


to  at  to  nil  the  prop  osud  KONCYB-ROC  SB/ALT  talks,  anc. 
said  that  war  should  bo  averted  at  all  costs.  All 
this  testimony  remains  uncontrovortod.  It  is  convinc 

substantiates  IRJTO’s  motives  in 


inf;  throughout,  and 
everything  ho  did. 

87.  As  to  the  document  which  was  drafted  at 
a  conference  attended  by  JUTO  and  OKA,  hold  at  the 
residence  of  the  Foreign  Minister  on  6  September, 
the  prosecution  has  erroneously  contended  that  it  was 

drafted  by  those  two  alone,  and  that  Japan  made  no 

a. 

concessions.  But  the  testimony  of  ISHII  shows  that 
Japan  had  a  very  compromising  attitude  and  that 

actually  many  concessions  were  made  in  the  draft  by 

b. 

the  TO JO  Cabinet. 

88.  Concerning  tile  circumstances  which 
brought  about  th.  fall  of  the  Third  XONOYE  Cabinet  in 
October  1941,  the  prosecution  produced  the  document 
called  "Facts  Pertaining  to  the  Resignation  of  the 


Gen.  Summation,  Japanese-Anorican 
.cns,  Para.  55-56. 
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T'n ire'  KONOYE  Cabinet."  This  was  written  personally 

by  Prince  KONOYE,  and  demonstrates  IlUTO's  sincere  , 

effort  to  avoid  vnr  by  attempting  to  make  tho  Navy's 

attitudo  clear,  and  thus  to  control  certain  elements 

in  the  army,  This  fact  is  also  recognized  in  tho 

prosecution's  answer  to  tho  notion  to  cisniss  in 

r  jgard  to  the  accused  OKA.  MUTO  testifies.  fully  on 

tho  ratter,  shovin'*  that  his  atter.pt  to  cot  a  clear 

s tat count  of  the  Navy's  attitude  was  for  the  purpose 

of  roro  effectively  dealing  fith  th^  General  Staff 

the  oppressive  elements  within  the  army.  This 

testimony  is  confirmed  in  statements  of  Prince  KONOYE, 

avot jC  in  t*-io  Honor c  on  the  Pearl  Harbor  Attack, 

H  ‘  cl. 

oublishod  by  the  United  States  Government. 

89.  ’  itness  I£  HI  I  told  hov;  11UT0  urged  V'cr 

Minister  TO.TO  that  the  negotiations  should  succeed 

-nd  that  the  China  Incident  should  be  settled;  that 

’•UTO  induced  General  SUCIYAiA.  to  cease  his  opposition 

to  the  proposed  A  and  B  Plans  of  TOGO;  that  he  thought 

Arerica  would  agree  to  that  plan;  and  that  ho  was 

a.. 

criticized  for  being  weak-kneed. 

90,  The  prosecuti-n  has  strongly  contended 

88.  a.  Ex.  1148,  T.  10265. 

b.  T.  16971. 

c.  Ex.  3^54,  T.  33104-5. 

d.  Ex.  3446,  T.  33050-1,  33162-4. 

89.  a.  Ex.  A480.  T.  33681-3. 


General  SUGIYAHA's  change  of  nind  is  convincing 
evidence  of  General  IUTO's  attitude  one’,  influence. 

Eut  it  is  the  duty  of  a  good  «r*nlor  of  fie*  r  to  listen 
to  an;1  to  adopt  opinions  expressed  by  his  subordinates 
if  he  thinks  those  opinions  are  right  and  adequate. 
This  instance  cannot  reasonably  be  considered  against 
I:UTO;  on  the  contrary,  it  shows  his  sincere  attitude 
toward  the  negotiations.  The  prosecution  argues  that 
he  expressed  no  objection  to  his  senior's  opinion  on 
other  occasions.  According  to  the  prosecution  theory, 

■  hen  onu's  opinion  is  accepted,  he  can  be  considered 
influential,  (and.  thus  guilty,  in  the  prosecution's 
rind)  and  via  jn  he  ko.ps  silence  he  is  also  charged 
vith  guilt .  If  that  be  true,  how  could,  a  ran  over  at 
any  tine  be  guiltless? 

91.  For  his  groat  eagerness  for  successful 
negotiations  with  Ai ’.erica,  HUTO  was  regarded  as  weak- 

kneed  by  sone  groups,  and  as  a.  consequence  his  life 

a. 

was  sonatinas  in  danger.  He  was  therefore  guarded 
by  the  police,  as  was  testified  to  even  by  the  prosecu¬ 
tion  witness  TANAKA,  Ryukichi,  who  was  Chief  of  the 

b. 

Military  Service  Bureau  at  the  tine. 

9 2.  After  the  outbreak  of  war,  ITJTO  was 

91.  a.  Ex.  345'-,  T.  33103. 
b.  T.  15919. 
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auroral  SUOIYAHA* 8  change  of  nine’,  is  convincing 
evidence  of  Gunoral  LUTO's  attitude  one1,  influence. 

But  it  is  the  duty  of  a  good  «r*.nlor  offic<  r  to  listen 
to  one1,  to  adopt  opinions  expressed  by  his  subordinates 
if  ho  thinks  those  opinions  are  right  and  adequate. 

This  instance  cannot  reasonably  be  considered  against 
I.UTO;  on  the  contrary,  it  shows  his  sincere  attitude 
toward  the  negotiations.  The  prosecution  argues  that 
he  expressed  no  objection  to  his  senior's  opinion  on 
other  occasions.  According  to  the  prosecution  theory, 
-hen  one's  opinion  is  accepted  he  can  be  considered 
influential,  (~nd  thus  guilty,  in  the  prosecution's 
ninc.1)  and  /ojn  he  ko.ps  silence  he  is  also  charged 
vith  -milt.  If  that  be  true,  how  could,  a  nan  ever  at 
any  tine  be  guiltless? 

91.  For  his  groat  eagerness  for  successful 
negotiations  with  Aiiericr ,  MUTO  was  regarded  as  weak- 

kneed  by  sone  groups,  and  as  a.  consequence  his  life 

a. 

was  some tiros  in  danger.  He  was  therefore  guarded 
by  the  police,  as  was  testified  to  even  by  the  prosecu¬ 
tion  witness  TANAKA,  Ryukichi,  who  was  Chief  of  the 

b. 

Military  Service  Bureau  at  the  tine. 

9?.  After  the  outbreak  of  war,  ITJTO  was 

91.  a.  Ex.  3454,  T.  33103. 
b.  T.  15919. 
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anxious  that  it  b..  terv’inr  toe!  irvo;.  lately.  On  l.u\i 
Year  *  s  day,  19-2,  ho  told  Foreign  Minis  tor  TOGO  that 
arong  the  poo-ole  there  "revelled  an  atmosphere  of 
victory,  and  thrt  such  a  condition  was  dangerous  ,  th..t 
the  vmr  would  bo  extremely  difficult,  and  something 
should  bo  don.,  to  bring  about  it  s  termination  as  soon 
r.s  possible;  an '  ho  requesto'  TOGO,  in  considering  his 
ol-ns,  to  u ■ those  which  would  bring  about  the 

•  c*  • 

o  rliest  possible  termination  of  the  war. 

93,  .'.s  mentioned  above,  it  is  ~n  undenioble 

ftet  that  IIJTC  exerted  earnest  efforts,  some tines 
risking  his  Life,  to  ovoid  war  with  America.  The 
prosecution  unwillingly  admits  that  »:UT0  right  have 
been  threatened  by  sow  elements  in  Japan  for  what 
they  considered  his  v-o-k-’meed  rttitude  toward  the 
United  States."  Eut  th..y  -,r;  Ue  t  hat  there  was  no 
essential  difference  between  the  actions  of  the  ultra¬ 
nationalist  element  and  IfU-Cs,  except  in  point  of 
method ,  comparing  hi-  to  '  vavily- armed  thug  who 
smilingly  demands  what  he  wtvats  from  his  victim;  it  is 
,v,n  contended  that  these  'jeiv  the  methods  ho  employed 


bi 


in  his  negotiations  with  Bishop  b’alsh  -nd  Father  Drought. 

92.  a.  T.  33177-9. 

93.  a.  T.  15853,  15919,  33103 •;  00-91. 
h.  00-91,  dx.  3-Vrl,  T.  32979-90. 
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This  We  turn  to  the  ultimate  in  sophistry.  I 

Even  after  r.  lone  and  deadly  wr.r,  Bishop  V'rlsh  took 
—  ins  to  forward  his  affidavit  hero,  praising  IIOTO  in 
tho  highest  terns.  His  integrity  r.nC.  that  of  I- other 
Drought  have  never  been  questioned,  and  it  is  r.  *»ell- 
knovm  fact  that  Father  Drought  participated  in  draft¬ 
in'*  the  preliminary  Ar.erican- Japanese  understanding 
c. 

of  12  May  1941. 

94.  Regarding  the  alleged  preparations  for 
•;;ar,  the  contention  is  rv.d.o  that  SUGIYAJjA,  Chief  of 
the  General  et.ff,  issued  instructions  to  TANAKA , 
Shinichi,  Chief  of  the  Operations  Department  of 
General  Kea 'quarters,  to  begin  preparations  for 
operations,  '*  nd  that  ITJTO  is  responsible  therefore 
because  he  allegedly  knew  about  the  instructions. 

As  a.  rrtter  of  fact,  tile  Chi  - f  oi  the  i-ilitary  **ff  irs 
Bureau,  h,ing  outside  the  line  of  the  High  Command, 
had  no  direct  connection  whatever  with  operations  plans 
95.  Attempts  -re  made  to  charge  IdUTO  with 
guilty  knowledge  of  several  natters,  out  there  is  no 
evidence  of  these  claims  and  they  amount,  once  more, 
to  surmise ,  insinuation  and  innuendo.  This  statement 
applies  to  the  reference  to  the  printing  of  money  for 

93.  c.  Ex.  3442 ,  T.  32997;  T.  10855;  to.  107°, 

T.  9891?  to.  1059,  T.  9851. 

94.  n.  OO-63,  f.  16145?  b.  00^64;  T.  16145. _ 


V 

L 


V 


uso  in  occupied  territories ;  participation  *»  — 
activities  of  the  Tot  cl  V/r.r  Rosoc.rch  Institute,  end 
the  alleged  fortification  by  the  nr.vy  of  the  mandated. 

in  the  South  Seas,  on  which  there  is  not  the 

with  KOTO.  *  Nor  does 

c. 

rafts  on  diplomatic 
when  neither 


i  slant's 

slightest  evidence  connect, 
he  hr. vo  responsibility  for  rough  » 
affairs,  drafted  by  subordinate  officers, 
his  signature,  seal  nor  any  mr!<  of  approval  appears 
thereon.  As  to  th,  printing  of  military  currency, 
two  points  should,  be  considered  r.s  of  prine  signifi¬ 
cance.  First,  JUTO’s  si  mature  an’,  seal  appear  no¬ 
where  in  the  document;  it  wos  not  signed  by  him. 
Second,  as  is  clear  from  page  1  of  the  document,  it 
cr!x.  from  an  entirely  different  bureau,  the  Intendanco 
Bureau,  and  was  directed,  to  the  Financial  Bureau  of 
th.  I  (inis  try  of  Finance.  What  hind,  of  proof  is  this 

V..  • 

that  iiUTO  had  “guilty  knovlcdge"  of  it? 


V 


plans  against  Pearl  Harbor 9  Singapore  ,  ana  orncr  p 

and  offered  four  arguments,  all  of  which  prove-  inadequate 

The  first  is  that  he  was  Chief  Secretary  of  the  Military 

Council.  The  council,  however,  as  shown  by  its 
(c)  ... 

organization,  was  not  in  orrood  01  top-secret 

operational  plans.  The  second  srgunent  relates 

testimony  cf  Lieutenant  Go:  3ial  TLNAKx. ,  Shinichi, 

saying  that  hi.  was  ordered  oy  SUGIYAMii.  to  write  the 

order  for  preparations  for  the  possible  outbreak  of  war 

+•  rv  +-v>r  r'nmtr'inf'PT’  rif*  t.bo  South  for. s  region.  and  which 


that  probably  the  situation  could  not  be  settled  without  . 

resort  to  arms,  and  that,  if  they  could  not  be,  the  two 

(a) 

night  meet  in  Manila  in  six  weeks.  Even  if  this 
were  true  —  and  it  has  been  substantially  disproved 
it  does  not  prove  any  guilty  knowledge  as  to  operational 
plans.  Taken  with  all  of  MUTO's  other  words  and  acts, 
it  is  another  demonstration  of  the  eager  sincerity  of 
an  honest  and  straightforward  military  nan.  The  true 
facts  of  the  conversation  are  as  testified  to  by 
NAKAMURA,  Masao.  *  And  as  is  quite  generally  known, 
it  is  a  Japanese  custom  never  to  express  dates  by  a 
certain  number  of  weeks.  The  prosecution  asserts  that 
MUTC  denied  having  had  an  interview  with  Merrill;  but 
he  was  referred  to  as  major,  whereas  at  the  time  Merrill 
was  a  captain,  and  MUTO  testified  to  an  interview  with 
a  young  American  captain,  denying  however,  as  alleged, 
that  he  had  ever  invited  a  military  attache  to  his 

office. 

•  98.  Fourthly,  how  can  it  be  claimed  —  even 

if  true,  which  it  obviously  is  not  —  that  MUTO's  saying 
that  General  TOJO  had  become  a  hero  on  8  December  1941 
.  is  proof  that  MUTO  had  been  informed  of  operational 
;  plans?  This,  again,  was  TANAKA'S  testimony.  MUTO 

(9?*  (b)  Ex0884,  T.  38714;  Ref.  Ex.  74,  Art.  12,  T.  6^4. 

-  98.  (a)  00-98t3 — - - - 
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knew  from  Imperial  General  Headquarters  the  general 
outline  of  war  plans,  but  knew  nothing  of  the  Navy’s 
plans  to  attack  Pearl  Harbor.  The  same  must  be  said 
with  regard  to  his  testimony  that  MUTO  called  the  des¬ 
patch  of  Ambassador  KURUSU  and  the  Tatsuta  Maru  a  matter 
of  mere  camouflage.  It  is  as  Lieutenant-General  MIKI, 
Chief  of  the  Medical  Bureau,  testified  that  all  of 
TANAKA'S  testimony  is  false.  There  has  been  no  attempt 
to  rebutt,  and  it  is  plainly  true.  That  TOJO  had^become 
a  hero  was  in  fact  what  TANAKA  himself  told  MUTO. 

And  when  TANAKi.  was  asked  if  he  told  TC  MI  NAG  A ,  Chief 
of  the  Personnel  Affairs  Bureau,  that  TOJO  had  become  a 
hero,  ho  appeared  confused,  and  after  hesitation- replied 
that  he  had  no  recollection  of  having  said  it.  If 

this  question  were  based  on  untruth,  it  is  reasonable 
to  assume  that  TANAKa  would  have  denied  it  promptly  and 

vehemently. 

99.  With  regard  to  the  drafting  of  the  declar¬ 
ation  of  war,  the  prosecution  argument  is  based  solely 
on  his  interrogation  at  Sugamo,  the  correctness  of  whichj 
MUTO  denied  under  oath,  to  the  effect  that  it  had  been 
formulated  by  MUTO,  OKA,  and  HOSHINO.  But  MUTO  stated 
under  oath  that  any  Imperial  edicts  of  such  nature  were 

(98.  (b)  Ex.  3447,  T.  33055-6. 

(c)  Ex.  3454,  T.  33124. 

_ (d^  T.  15920 .J - - - - 
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required  to  be  prepared  by  the  Cabinet;  and  that  he  and 

(a) 

OKiv  only  furnished  HOSHINO  with  reference  material. 

i 

INADA,  a  witness  for  the  accused  HOSHINO,  made  two 

drafts  for  an  Imperial  Rescript,  one  to  be  used  in  case 

the  negotiations  succeeded  and  the  other  in  case  they 
(b) 

failed.  There  was  no  rebuttal  on  this  point,  either. 
And  repeatedly  throughout  this  trial  the  accuracy  of  the 
interpreters  who  participated  in  the  interrogations  at 
Sugamo  has  been  questioned.  They  surely  cannot  stand 
up  against  sworn  testimony,  subject  to  cross-examination, 
from  the  witness  box. 

100.  We  have  thus  far  demonstrated  that  MUTO 

had  no  part  in  an  alleged  conspiracy.  Our  argument  . 

applies  likewise  to  the  "opening  and  prosecution  of 

aggressive  war."  It  is  true  that  he  was  Chief  of  the 

Military  Affairs  Bureau  at  the  commencement  of  the 

Pacific  War  and  continued  there  until  around  20  March 

1942.  The  responsibility  for  opening  and  prosecution  of 

the  war  was  that  of  the  Army  General  Staff  or  the 

Imperial  Headquarters.  But  MUTO  was  a  member  of  neither, 

attending,  if  at  all,  merely  as  an  attendant  of  the 
(?) 

War  Minister.  The  testimony  of  the  accused  TOJO  makes 

clear  the  nature  of  those  conferences  and  the  execution 

(99.  (a)  00-92:  Ex.  34-54.  par.  28,  T.  33125-6. 

(b)  Ex.  3^20,  T.  29199. 
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of  their  decisions.  MUTO  had  no  voice  in  such  confer¬ 
ence? ,  as  has  been  clearly  shown  heretofore.  What  MUTO 
did  do  was  faithfully  to  carry  out  his  assignments.  His 
conduct  went  not  one  step  beyond  the  limits  of  what  is 
regarded  in  any  country  in  the  world  as  the  proper 
performance  of  a  soldier.  Whoever  might  have  held  the 
same  position,  no  one  could  have  expected  acts  other 

than  those  which  he  performed. 

101.  Next  I  should  like  to  consider  the  matter 

of  command  responsibility,  for  the  reason  that  the  lack 
of  it  in  his  case  makes  the  question  particularly  applic¬ 
able.  The  prosecution,  in  its  summation,  has  conjured  up 
a  category  of  persons,  aside  from  those  who  had  final 
responsibility,  such  as  state  ministers,  "who  had  the 
duty  or  responsibility  for  policy  formulation  in  a 
subordinate  or  intermediate  capacity,"  and  has  taken 
as  an  example  the  Chief  of  the  Military  Affairs  Bureau. 
However,  despite  the  provisions  of  the  Charter,  of  which 
we  are  well  aware,  it  has  long  been  held  that  inter¬ 
mediaries  are  not  held  responsible  for  an  act  of  duty 
under  orders  of  their  superiors,  unless  such  act  is 
plainly  and  clearly  criminal.  The  prosecution  itself, 
being  unable  to  ignore  the  principle,  says,  "There  is, 
unforunately,  a  tendency  in  modern  political  thinking  to 

(101.  (a)  K-5,  9.) 


*V. 
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overlook  the  importance  of  this  intermediate  group  in 
the  formulation  of  government  policy  and  to  impose  sole^ 
liability  upon  the  persons  with  ultimate  responsibility. 

102.  The  prosecution  now  suggests  the  abolition 
of  this  established  principle,  and  to  apply  criminal 
responsibility  to  such  persons  also.  But  such  a  pro¬ 
posal,  aside  from  giving  complete  disregard  of  the 
principle  of  ex  post  facto,  is  dangerous  simply  from 
the  practical  point  of  view.  The  principle  of  imposing 
responsibility  only  upon  the  person  who  has  the  power  of 
decision,  and  not  upon  those  who  perform  their  duties 
in  conformity  to  orders  received,  is  indispensable  for 
the  functioning  of  a  modern  state.  If  the  commander  and 
the  commanded  are  regarded  on  the  same  level,  and  held 
equally  responsible,  no  one  will  be  willing  to  obey 
orders.  The  theory  of  exempting  such  intermediary 
persons  from  responsibility  is  thus  not  to  be  regretted, 
but  rather  considered  a  source  of  security.  The 
prosecution,  while  contending  for  the  responsibility  of 
intermediate  persons,  states  that  if  such  a  person  shows 
“that  in  the  particular  instance  he  had  nothing  to  do 
v/ith  the  specific  act  or  that  the  policy  accepted  was  in 
fact  opposed  by  him  and  contrary  to  thn.t  which  he  ,  , 

counselled,"  then  he  might  be  exempt  from  responsibility. 

(101.  (b)  K-9. 
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The  fact  that  MUTO,  as  we  have  shown,  did  his  best  to 
preserve  peace,  but  that,  with  all  his  efforts,  it  was 
impossible  to  avoid  war,  must  bring  him  within  the  scope 
of  exemption  from  responsibility  as  admitted  by  the 
prosecution. 
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103.  It  is  maintained  by  the  prosecution  that, 
on  the  occasion  of  the  interrogation  at  Sugamo,  MUTO 
said  that  he  had  always  held  the  same  opinion  as  TOJO. 
But  plainly  what  he  meant  by  "holding  the  same  opinion" 
(and  this  was  added  by  the  monitor)  was  that  he  con¬ 
formed  to  what  he  was  told  to  do;  the  key  to  his 
activities  is  in  recognition  of  his  life  as  a  genuine 
soldier. 

104.  It  is  contended  that  MUTO  was  interested 

(a) 

in  political  affairs.  He  simply  stated  that  he  felt 

obliged  to  study  political  affairs  in  order  to  perform 

(b) 

his  duties  efficiently.  And  as  a  matter  of  fact, 

after  holding  the  post  of  Chief  of  the  Military  Affairs 

Bureau  for  seme  time,  he  desired  a  change  of  assignment 

and  applied  for  it  several  tines  to  the  Chief  of  the 

Personnel  Affairs  Bureau  and  others.  MUTO  stated  that 

he  also  specifically  asked  for  a  transfer  at  a  meeting 

attended  by  the  War  Minister,  Vice-Minister  and  Chief 

(c) 

of  the  Personnel  Bureau. 

(104.  (a)  00-26a. _ 

(b)  Ex.  3454,  T.  33120 


This  was  verified  by  the 
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witness  NODA,  then  Chief  of  the  Personnel  Bureau; 

thouph  no  action  was  taken  because  it  was  considered 

(d) 

inadvisable  at  that  tine.  In  the  above  connection, 
it  is  necessary  to  discuss  briefly  the  prosecution's 
contention  that,  in  case  one  could  not  agree  with  his 
ninister's  view,  he  should  either  resign  or  assume 

(c) 

responsibility  for  his  conduct  of  official  duties. 

Only  TANAKA ' s  testimony  was  relied  on  as  the  basis  of 

(f) 

this  contention  to  the  effect  that  there  had  been  a 

case  where  a  bureau  chief  had  differed  with  the  minister 

and  had  resigned.  But  on  cross-examination  at  an 

earlier  stage  of  the  trial,  when  asked  if  it  were  not 

true  that  officers  on  the  active  list  could  not  resign, 

except  for  illness,  even  though  they  had  opinions  opposed 

(g) 

to  those  of  the  minister,  he  said,  "Yes,  as  you  say." 

This  is  unquestionably  correct,  and  has  been  shown  by 

numerous  defense  witnesses.  For  instance,  witness 

YOSHIF ,  when  asked  under  what  circumstances  an  officer 

could  resign,  said  that  except  on  account  of  illness, 

under  which  he  could  not  continue  his  work,  no  other 

(h) 

reason  was  recognized.  As  we  pointed  out  in  opening 
the  individual  defense,  resignation  in  the  Japanese  Army 

(104.  (d)  T.  29398.  (h)  T.  34388. 

(e)  T.  16795-6. 

(f)  T.  15900. 

(g)  T.  2101-2. 
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was  peculiarly  and  traditionally  impossible  and  this 
is  most  worthy  of  the  Tribunal's  consideration.  MUTO’s 
request  for  a  transfer  was  realized  soon  after  the  out¬ 
break  of  the  Pacific  War.  On  his  return  from  an 
inspection  trip,  12  April  1942,  he  was  advised  of  his 
appointment  to  command  the  Imperial  Guard  Division  in 
Sumatra^  ^and  he  left  Tokyo  around  24  or  25  April.  We 
wish  to  draw  the  Tribunal's  special  attention  to  the  fact 
that  KUTO  was  transferred  from  the  post  of  Chief  of  the 
Military  Affairs  Bureau  at  a  most  crucial  period  and 
transferred  to  a  far-distant  post.  It  can  reasonably 
be  assumed  that  if  he  were  as  important  and  influential 
a  person  as  the  prosecution  claims,  he  would  not  have 
been  transferred  from  Tokyo,  to  one  of  the  quietest 
sectors  of  the  war. 

105.  We  oroceed  to  the  question  whether  MUTO 

had  any  responsibility  for  ordinary  war  crimes, 

especially  maltreatment  of  prisoners  of  war  and  other 

alleged  atrocities.  Our  contention  on  this  point  is 

simple:  In  the  first  place,  prisoners  of  war  came  under 

the  War  Minister's  jurisdiction  only  after  they  had  been 

transferred  from  Imperial  Headquarters,  and  moreover, 

the  Military  Affairs  Bureau  was  not  the  office  in  charge! 

(104.  (i)  T.  32934.  ^  _ 

(j)  Ex.  3454,  T.  33131.) 
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cf  their  management.  For  this  purpose  there  existed 

special  organs  called  the  Prisoner  of  War  Administratioi 

Bureau  and  Prisoners  of  War  Information  Bureau.  This 

has  been  made  clear  in  the  general  summation.  MUTO  has 

(a) 

given  accurate  testimony  on  it.  MSHIURA,  an 

authority  on  the  Army  system,  also  gave  testimony  in 

(b) 

detail.  The  accused  TOJO,  the  person  most  highly 

responsible  for  military  administration  and  later 

conmand  also,  gave  authoritative  testimony  as  to  the 

(c) 

truth  of  cur  c<.  ntention. 


(105.  (a)  Ex.  3454,  T.  33127. 

(b)  Ex.  3098,  T.  27694-702. 

(c)  Ex.  3000,  T.  36412-3.) 
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that  curing  the  period  when  MUTO  occupied  the  post  ns 
2Chief  of  the-  Military  Affairs  Bureau,  plans  for  the 
lar.dling  of  POV  were  in  an  undeveloped  state  and 
problems  such  as  maltreatment  had  not  arisen,  or,  if 
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they  had,  it  did  not  come  to  his  knowledge.  s 

testimony  is  clear  and  unrefuted  on  this  point. 


ie  states  that  the  V/ar  Prisoners  Control  Department 
(Administration)  was  established  toward  the  enc  Oj. 
iiarch  1942}  but  this  was  done  when  he  was  absent,  owing 
to  his  inspection  trip  in  the  southern  area.  He  was 
informed  of  it  later. 

107.  The  prosecution  attempts  to  hold  him 
[responsible  for  alleged  atrocities  in  Singapore,  Hongkong, 


lanila.  Bataan  *>nd  elsewhere  in  the  early  stages  of 

~  '  (  P. ) 

(the  Pacific  V/ar.  .  But  those  offenses  occurred  in 


the  course  of  battles,  and  if  there  is  responsibility 
It  is  on  field  commanders  or  finally  the  Chief  of  the 
lener-l  Staff.  They  have  no  connection  with  the 
Military  Affairs  Bureau  of  the  War  1'inistry.  Except 
t'or  perhaps  ten  or  twelve  days,  i-iUTO  was  absent  from 
ffokyo  from  nbout  20  Mnrch  19*2  until  rftor  the  crpitulrtioh 


L06.  Ca)  Ex.  3454,  T.  33,128 

L07.  Co)  00-100-3 


44,982 


r 


L 


during  that  long  period  he  at  no  time  had  n  oost 

(b) 

with  the  Central  Government,  He  further  testified 

that  up  to  the  time  he  left  Tokyo,  pirns  for  hrndling 

v/rr  prisoners  were  not  yet  lnid,  since  the  Imperial 

Headquarters  hrd  made  no  authentic  report  and  the 

problems  of  transportation,  housing,  etc,  were  under 

investigation.  No  study  hod  been  made  at  all  »s  to 

POW  labor.  And  he  knew  of  no  protests  from  any 

country  during  his  tenure  as  director. 

108.  It  is  contended  that  MUTO  must  have 

(a) 

read  the  secret  diary  of  the  Imperial  Headquarters 

concerning  the  incident  at  Singapore  in  February  and 
(b) 

March  1942,  but  ns  to  this  pure  surmise  he  testified 
that  he  had  never  seen  it,  had  no  sent  in  the  Imperial 

(c) 

Headquarters,  and  had  no  right  to  see  such  a.  document. 

The  prosecution  has  failed  completely  to  show  any 
connection  of  MUTO  to  the  alleged  atrocities.  When 
the  Bataan  "Death  March"  occurred,  he  v/as  no  longer 
Chief  of  the  Military  Affairs  Bureau,  and  even  if  he 
were,  the  responsibility  could  not  possibly  have 
rested  on  him.  We  have  pointed  out,  responsibility 
for  offenses  committed  in  the  field  rests  on  the  field 
commanders.  Even  if  the  War  Minister  h^d  been  responsible 


7.  (b)  Ex.  3454,  T.  33,128-9 

8.  (a)  Ex.  476,  T.  5624 
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for  offenses  in  the  field,  v'hich  he  v/ns  not,  the 
blame  would  have  rested,  not  on  the  Chief  of  the- 
Military  Affairs  Bureau,  but  on  the  Chief  of  the 
Military  Service  Bureau,  TANAKA,  Ryukichi,  as  is^  ^ 
seen  from  the  Ordinance  of  Military  Organization 
previously  referred  to,  MUTO*  s  complete  and  absolute 
disconnection  with  P0V7  offenses  is  plain. 

III.  SUMATRA 

109.  He  arrived  in  Medan,  Sumatra,  on 

11  May  1942  and  assumed  command  of  the  Imperial 

(a) 

Guard  Division.  As  he  testified,  it  v;rs  the  first 
time  in  his  thirty  years1  life  as  a  soldier  that  he 
had  ever  had  a  responsible  post  with  a  certain  decisive 
power,  and  that  period  ended  when  he  left  Sumatra  in 
1944. 

110.  Alleging  the  commission  of  atrocities 
against  POW  and  civilian  internees  in  Sumatra,  the  • 
prosecution  attempts  to  incriminate  MUTO  on  the  sole 
ground  that  he  v;as  a  divisional  commander  stationed 
there.  However,  no  reference  whatever  has  been  made 
to  connect  him  with  any  such  offenses.  There  are  good 
reasons  for  this  silence.  While  he  was  in  Sumatra, 
military  discipline  and  morale  were  most  strictly 

108.  (d)  Ex.  74,  Art.  14 

109.  (a)  Ex.  3454,  T.  33,131 
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maintained  so  that  no  problems  arose  between  his 
soldiers  and  the  natives,  interned  enemy  nationals 
or  POW.  Especially  in  the  light  of  the  fret  thrt 
ad ministration  of  P0V7  and  interned  civilirns  did  not 


come  under  his  control,  it  is  impossible  to  rttribute 

to  him  any  lcgrl  responsibility  in  this  connection. 

The  rbove  has  been  mode  clerr,  in  addition  to  MUTO's 

affidavit,  by  the  testimony  of  KOSHI,  Saburo  and 

(a) 

OHISA,  Hideo.  His  duty  was  to  defend  Northern 
Sumatra.  Military  administration  was  in  the  charge 
of  the  military  administrative  organs  which  were 
stationed  in  .‘.very  province  and  were  under  the  direct 
control  of  the  25th  Army;  and  between  military 

(b) 

administration  and  defense,  a  clear  line  was  drawn. 

That  MUTO's  sole  duty  was  defense  was  borne  out  by 

(c) 

the  testimony  of  OHIFcA,  his  Chief  of  Staff.  He 

further  makes  clear,  in  full  detail,  that  MUTO  had 

no  duties  nor  responsibility  for  either  POW  or  civilian 

(d)  (e) 

internees.  MUTO  states  that  while  he  was  in 
Sumatra  there  were  no  hostilities  and,  accordingly, 
no  war  prisoners  taken;  nor  did  he  ever  employ  war 
prisoners  for  labor,  although  other  units  did  so  employ 
them. 

110.  (a)  Ex.  3095,  T.  27,655;  Ex.  3450,  T.  33,06l 

"  (b)  Ex.  3454,  T.  33,131-2 

"  (c)  Ex.  3450,  T.  33,062-3 

-21 _ CdLi _ Ex.  3450,  -T.  33  .063-4 - 

" (c )  Ex.  3454,  T.  33,132-3 
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111.  On  the  mrtter  of  military  morale 

-nd  discipline,  OHIRA  stnted  that  army  statistics  on 
crime  showed  that  the  25th  Army' s  discipline  was  the 
most  strict,  and  that  of  all  the  units  under  the  25th 
Army,  the  Second  Imperial  Guard  Division  gave  the  best 
showing;  further  that  he  recalled  no  complaint 

(a) 

regarding  any  misconduct  of  members  of  the  division. 

itUTO  testified  to  the  absence  of  complaints,  even 

though  he  ordered  distinctive  markings  for  his  division, 

(b) 

which  could  be  rocognized  at  a  glance. 

112.  Lastly,  in  this  connection,  we  must 

refer  to  the  ■rT.v.ness  KOSHI.  He  was  described  in  the 

testimony  of  prosecution  witness  Leenheer  as  a 

Japanese  who  tried  his  best  to  "relieve  the  women 

(a) 

internees  there  of  their  suffering."  And  at  the 

time  when  he  left  for  Japan,  he  was  especially  given 

a  farewell  address  by  an  English  prosecutor  expressing 

"our  deepest  gratitude  for  your  treatment  of  us  European 

( b) 

people  during  the  war."  He  was  the  Assistant  Resident  / 

of  the  East  Coast  Residency  in  Sumatra  from  August 

(O 

1942  to  August  19^5. 

113.  He  appeared  before  this  Tribunal  as  a 

111.  (a.)  Ex.  3450,  T.  33,064-5 

»  (b)  Ex.  3454.  T.  33,133 

112.  (a)  T.  13,758 

»  (b)  Ex.  3095,  T.  27,667 

"  (c)  T.  27,656 
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witness  in  the  general  phase  and  stated  that  ho  rust 

say  that  he  owec  "all  his  honor  to  the  guidance  and 

instruction  given  by  Division  Commander  MUTO"  for 

(n) 

his  faultless  conduct  during  war  tine.  We 

(b) 

respectfully  refer  the  Tribunal  to  his  testimony 
which  specifically  details  the  advice  given  him  by 

i 

MUTO. 

IV.  THE  PHILIPPINES 

114.  Finally,  we  must  consider  MUTO’s 
activities  in  the  Philippines  ns  Chief  of  Staff  to 
General  YAMAS1IITA.  The  prosecution  has  alleged  the 
Japanese  Artsy  n  maltreatment  of  POW  and  atrocities 
against  the  people  at  large  in  the  Philippines,  and 
charges  MUTO  also  as  responsible  for  such  atrocities. 
We  believe,  however,  that  we  have  sufficiently 
demonstrated  that  such  an  accusation  against  him  is 
quite  unfounded. 

115.  Our  contention  on  this  matter  can  be 
summed  up  in  two  points.  First  of  all,  it  was  on 

20  October  1944  that  MUTO  went  to  take  up  his  post 

in  the  Philippines;  that  is,  two  dpys  after  the  United 

(a) 

States  forces  landed  on  Leyte,  Consequently  we  can 

disregard  all  the  matters  which  had  taken  place  before 

113.  (a)  Ex-  3095,  T.  27,667 

»  (b)  Ex.  3095,  T.  27,668-73 

115.  Co)  Ex.  3099,  T.  27,729;  Ex.  3*5*,  T.  33,134. 
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witness  in  the  general  phase  and  stated  that  he  rust 

sny  that  he  ov:ec  "all  his  honor  to  the  guidance  and 

instruction  given  by  Division  Corunnnder  MUTO"  for 

(a) 

his  faultless  conduct  during  war  tine.  We 

(b) 

respectfully  refer  the  Tribunal  to  his  testimony 
which  specifically  details  the  advice  given  him  by 
MUTO. 

IV.  THE  PHILIPPINES 

114.  Finally,  we  must  consider  MUTO's 
activities  in  the  Philippines  os  Chief  of  Staff  to 
General  YAMAS1IITA.  The  prosecution  has  alleged  the 
Japanese  Army  s  maltreatment  of  POW  and  atrocities 
against  the  people  at  large  in  the  Philippines,  and 
charges  MUTO  also  as  responsible  for  such  atrocities. 
We  believe,  however,  that  we  have  sufficiently 
demonstrated  that  such  an  accusation  against  him  is 
quite  unfounded. 

115.  Our  contention  on  this  matter  can  be 
summed  up  in  two  points.  First  of  all,  it  was  on 

20  October  1944  that  MUTO  went  to  take  up  his  post 

in  the  Philippines;  that  is,  two  days  after  the  United 

(a) 

States  forces  landed  on  Leyte.  Consequently  we  can 

disregard  all  the  matters  which  had  taken  place  before 

113.  (a)  Ex.  3095,  T.  27,667 

•'  (b)  Ex.  3095,  T.  27,668-73 

115.  (a)  Ex.  3099,  T.  27,729;  Ex.  3*5*,  T.  33,13*. 


that  date.  Further,  the  Japanese  Army  in  the 
Philippines  was,  soon  after  MJTO's  arrival  there, 
scattered  into  smell  isolated  groups  by  the  United 
States  forces,  vhich  planned  and  operated  to  bring 
about  such  separation  of  the  Japanese  units.  YAMASh'ITA's 
chain  of  commend  was  destroyed  and  communications 
were  impossible.  Such  being  the  case,  KUTO  and  others 
were  totally  unaware  of  such  atrocities  as  alleged 
by  the  prosecution;  and  even  if  they  had  been  aware 
nf  such,  there  was  nothing  thpt  they  could  do  to 

(a) 

prevent  them.  In  brief,  it  was  beyond  MUTO's  control. 

116.  Secondly,  MUTO,  as  Chief  of  Staff, 

had  no  power  to  decide  anything  by  himself.  He  res 

with  Commander  in  Chief  YAIoASHITA  always  and  acted 

according  to  the  commander's  intentions.  Consequently, 

from  the  legal  point  of  viev:,  he  cannot  be  held 
(a) 

responsible, 

117*  We  wish  now  to  go  somewhat  into  the 
details  of  the  above  facts,  on  the  basis  of  the  evidence 


that  has  been  shown  here 


to  the  destruction  of  the  commend  organization  of  the 
Japanese  Army  in  the  Philippines  are  made  clear  by 


V 
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vu/ 

the  testimony  of  MJTO  himself.  and  the  excerpt 

(b) 

from  General  Marshall's  report,  ilUTO  testified 

that  the  Japanese  found  their  command  system 

instantly  destroyed  pnd  were  forced  to  fight 

independently,  taking  up  their  individual  positions; 

and  that  he  learned  of  the  fighting  conduct  of  the 

(c) 

various  units  only  after  the  war  had  ended. 


L_ 


117. 

it 


(a)  T.  33,137-9 
b  Ex.  3453,  T.  33,077 
(c)  Ex.  3454,  T.  33,140,  33,143 
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To  isolate  the  Japanese  Army  in  very  snail  groups 

vms  the  operational  plan  of  the  United  States  forces, 

and  it  was  thus  entirely  successful.  The  Tribunal 

will  recall  that  this  was  graphically  shown  in  the 

(d) 

excerpt  from  General  Marshall's  Report.  It  shows 

that  the  Japanese  drove  in  all  directions  in  confusion, 

/ 

became  involved  in  road  Jans,  and  "generally  dissipated 

what  chance  they  might  have  had  to  repel  the  landing 

(e) 

force".  It  further  states  that  the  Japanese  were 

placed  "in  on  impossible  situation",  and  were  "forced 

(f)  • 

into  a  piecemeal  commitment"  of  their  troops. 

Il8,  Especially  hard  hit  were  the  lines  of 

communications.  Witness  KUMEGAV/A,  who  was  a  member 

of  YAMASHITA's  operations  staff  at  the  time,  stated 

that  Japanese  facilities  were  "beyond  all  comparison" 

inferior  to  those  of  the  United  States  Army  and  that, 

even  before  the  operations,  communications  were  difficult^ 

after  operations  began  it  was  so  much  worse  that  it  ^ 

wps  barely  possible  to  pass  even  the  most  urgent 

communications,  and  "any  detailed  information  was  not 

(a) 

reported  at  all."  LIUTO,  too,  testified  to  this  , 

(b) 

point. 


117.  (d)  T.  33,077 

»  (e)  Ex.  3453,  T.  33,079 

"  (f)  Ex.  3453,  T.  33,079 

118.  (a)  Ex.  3451,  T.  33,074 

"  (b)  Ex.  3454,  T.  33*139-40 


r 


tion  that  YAMASHITA*  s  head 


|lt  is  clear  beyond  ques 

ith  MUTO  a s  Chief  of  Staff,  ha.d  its  cor, ununi 
chain  of  command  completely  destroye'  end 
of  controlling  the  units  under  its 


quarters 


cations  an 


lost  the  mean 

command .  All  of  the  atrocities  charged  to  have  been 
committed  during  MUTO* s  tenure  in  the  Philippines 
in  the  confused  conditions  described 


took  place 

He  and  others  did  not  know  of  the  occurrence 
atrocities  —  they  were  not  in  a  position 
that  enabled  then  to  find  out.  He  never  ordered  the 

nor,  knowing  of  suoh, 


above 


commission  of  such  atrocities 
gave  his  tacit  approval. 

119.  We  propose  now  to  demonstrate  his 
innocence  with  regard  to  particular  instances.  T 
prosecution  holds  him  responsible  for  atrocities 

The  witness 


perpetrated  in  the  city  of  Manila 

KOBAYASKI,  however,  testified  that  YAMASHITA  decided 

to  abandon  Ma.nila;  thpt  HUTO  insisted  on  abandonment 

<n) 

from  the  outset  and  gave  that  opinion  to  YALSASHITA, 

And  witness  KUMEGAV.A  testified  that  it  appeared  impossible 
to  defend  the  region  including  the  city  of  Manila; 
that  it  was  wrong,  in  YAMASHITA* s  opinion,  to  turn 
it  into  a  field  of  battle;  and  that  Chief  of  Staff 
MUTO  also  insisted  on  abandonment.  Moreover,  neither 
119.  (n)  Mx.  3099,  T.  27,729-30 
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Imperial  Headquarters  nor  the  Southorn^Gener?-].  Army 

ordered  the  city  defended  to  the  last.  l.UTO 

testified  that  YAHASHITA  never  ordered  defense  of 

city  to  the  last;  that,  on  the  contrary,  he  ordered 

kUTO  to  study  the  possibility  of  making  it  an  open 

city;  that  study  disclosed  that  such  action  vms 

impossible  and  could  not  be  put  into  practice;  and 

that  YAHASHITA  was  at  last  resolved  at  least  to  place 

(c) 

Manila  outside  the  battlefield. 

120.  It  is  obvious  that  he  made  every  effort 
to  see  that  the  citizens  of  Manila  would  be  spared 
the  horrors  of  v;ar;  however,  ©  battle  cid  t^ke  place 
there.  Then  how  and  why  did  it  happen?  BUTO's 
testimony  shows  that  some  naval  forces,  r  s  to  their 
land  operations  alone,  were  put  under  Lt.  General 
YOKOYAUA  who  commanded  the  Japanese  forces  in  the 
vicinity  of  Manila;  YAHASHITA  had  removed  to  Baguio 
sore  time  before,  to  command  operations  around  Lingayen 
Gulf;  when,  about  10  February  1945,  he  learned  of 
continuing  hostilities  within  the  city,  Y ABASH IT A 
ordered  immediate  withdrawal,  but,  for  unknown  reasons, 
Re.-r  Admiral  IWABUCHI,  commander  of  forces  within  the 
city,  did  not  obey.  Those  forces  were  annihilated; 


119. 

ii 


(b)  Ex.  3451,  T.  33,072-3 

(c)  Ex.  3454,  T.  33,141 
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121.  Witness  KOBAYASFI  showed  that  Manila 
was  in  confusion  and  chaos;  that  Japanese  headquarters 
outside  the  city  of  Manila  endeavored  to  ascertain 
actual  conditions,  but  could  not  because  of  destroyed 
communications;  that  it  was  as  late  as  18  ’February 
that  they  obtained  any  general  confirmation  of  condi¬ 
tions,  but  that,  even  then,  details  remained  uncer¬ 
tain.3*  Staff  member  KUIEGA'YA  explains  that  head¬ 
quarters  had  no  reports  of  the  killing  of  Filipines 

or  ill-treatment  of  PCfcV;  that  YAMASHITA  and  MUTO  were 

utterly  ignorant  of  it;  and  that  murder  or  maltreat- 

b. 

ment  were  never  ordered*  It  is  clear  that  alleged 
atrocities  were  committed  without  MUTO's  knowledge, 
and  that  it  was  beyond  his  paver  to  prevent  them 
even  if  he  had  had  such  knowledge* 

122.  As  to  countermeasures  against 
guerillas,  KOBAYASHI  shows  that  YAMASHITA' s  orders 

cl  • 

were  directed  definitely  against  "armed  guerillas." 
MUTO's  testimony  is  also  detailed  and  concretes 
General  YAMASHITA  ordered  attacks  on  armed  guerillas, 
but  never  ordered  them  to  be  sentenced  to  death  with¬ 
out  trial;  that  he  and  his  staff  were  utterly 
ignorant  that,  in  February  or  March  of  194-5,  some 
inhabitants  o?  the  Batangas  district  were  murdered, 

121.  a.  Ex.  3099,  Tr.  27731-2.  122.  a.  Ex.  3099, 

- ^  ^Xr-3451-,  -Tr-.  33074-fri - Tr  *  2773>» — — 


nor  did  he  have  any  report  of  alleged  atrocities  in 
other  parts  of  the  islands.  An  attempt  was  made  to 
investigate  the  sole  report  from  Tokyo,  but  this  was 
fruitless,  owing  to  the  total  destruction  of  Japan¬ 
ese  forces  in  Manila  by  the  end  of  February. 

123.  When  MUTO  arrived  at  his  post  in  the 

* 

Philippines,  PCW  and  internees  were  under  the  juris¬ 
diction  of  YAMASFITA.  But  the  fact  was  that  the 
chief  of  the  prisoners 1  camp  was  managing  them  under 
the  direction  of  the  commander  of  the  line  of  com¬ 
munications;  and  this  was  not  changed  particularly 
thereafter.3*  As  to  rations,  although  they  were 
gradually  reduced  as  a  result  of  the  general  shortage 
of  food  in  Luzon,  there  w as  no  marked  difference  in 
allowance  betv/een  the  prisoners  and  the  Japanese 

troops.  This  is  clear  from  the  testimony  of  a  wit- 

b. 

ness  in  the  YAMASHITA  trial,  ISHIKAWA,  in  addition 
to  HOTO's  testimony.  Further,  the  fact  that  MUTO 
paid,  special  consideration  to  the  life  and  welfare 
of  PO'.V  and  internees  under  the  then-existing  difficult 
circumstances  can  be  seen  from  the  fact  that  he  sent 
staff -member  ISHIKAWA  to  their  camps  especially  for 


inspection.  * 

122.  b.  Ex.  3*54,  Tr.  33142-3 

123.  a.  Ex.  3454,  Tr.  33144. 


c.  Ex.  3094,  Tr.  27629-30 
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Japanese  Army,  t.he  problem  of  what  to  do  with  the 
prisoners  became  very  serious.  YAMASHITA  made  defi¬ 
nite  plans  for  their  release,  taking  steps  for  proper 
notice  under  international  law,  but  was  told  by  the 
Commander  in  Chief  of  the  Southern  General  Army  that 
it  v/as  too  early  to  do  so.  Since  it  was  impossible 
to  remove  them  from  Manila,  arrangements  were  made 
for  their  release,  including  the  nrovision  of  a 
month’s  food  supply.  MUTO  learned  only  after  the 
war  that  the  chief  of  the  war  prisoners’  camp  had 
been  in  error  as  to  notifying  the  neutral  power, 
Switzerland,  as  to  actions  being  taken,  but  that  as 
to  other  matters  he  had  taken  all  possible  steps  to 
release  them  without  their  being  involved  in  hostili¬ 
ties.21*  This  is  verified  by  witness  KOBAYASKI. 

125.  Finally,  we  emphasize  the  fact  that 
MUTO  was  a  Chief  of  Staff  and  did  not  have  authority 
to  render  decisions  himself,  since  "The  Array  Chief  of 
Staff  has  as  his  major  duty  to  assist  the  Array 
Commander. "a*  And  in  the  relationship  between  MUTO 

124.  a.  Ex.  3454,  Tr.  33147. 
b.  Ex.  3099,  Tr.  27734. 

125.  a.  Ex.  3462,  Tr.  33283. 
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and  YAMASHITA  there  was  a  point  of  particular 
significance,  in  that  the  disrupted  conditions  at 
the  time  compelled  them  to  be  together  constantly, 
eating  together,  sharing  at  one  time  the  same  desk 
and  the  same  air-raid  shelter.  MUTO  had  no  right 
to  decide  principal  matters,  and,  in  case  of  doubt 
as  to  YAMASKITA's  intentions,  he  reserved  instruc¬ 
tions  until  he  obtained  YAMASKITA’s  directions.  He 
gave  no  order  to  any  unit,  but  confined  himself  to 
routine  matters  which  lay  within  the  competence  of 
the  Chief  of  Staff.  Even  in  such  routine  matters, 
the  commander  often  gave  his  views,  and  MUTO  never 
acted  in  his  stead  on  any  occasion.  Further,  YAMA- 
SHITA  was  always  in  such  good  health  that  illness 

never  prevented  him  from  doing  duty  even  a  single 

b. 

day.  All  this  is  attested  by  KUMEGAWA. 

126.  From  all  of  the  foregoing,  I  believe 
it  is  evident  that  IKJTO  bears  no  responsibility  for 
alleged  atrocities  in  the  Philippines,  the  prosecution 
having  failed  to  prove  his  connection  with  them.  But 
in  spite  of  this,  by  citing  the  judicial  decision 
against  YAMASHITA ,  they  Insist  that  he  is  responsible. 
However,  citing  the  YAMASHITA  decision  does  not  and 
125.  b.  Ex.  34-51,  Tr.  33075-6. 
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and  YAMASHITA  there  was  a  point  or  particular 
significance,  in  that  the  disrupted  conditions  at 
the  time  compelled  them  to  be  together  constantly, 
eating  together,  sharing  at  one  time  the  same  desk 
and  the  same  air-raid  shelter.  MUTO  had  no  right 
to  decide  principal  matters,  and,  in  case  of  doubt 
as  to  YAMASFITA' s  intentions,  he  reserved  instruc¬ 
tions  until  he  obtained  YAMASHITA' s  directions.  He 
gave  no  order  to  any  unit,  but  confined  himself  to 
routine  matters  which  lay  within  the  competence  of 
the  Chief  of  Staff.  Even  in  such  routine  matters, 
the  commander  often  gave  his  views,  and  MUTO  never 
acted  in  his  stead  on  any  occasion.  Further,  YAMA- 
SHITA  was  always  in  such  good  health  that  illness 

never  prevented  him  from  doing  duty  even  a  single 

b. 

day.  All  this  is  attested  by  KUMEGAWA. 

126.  From  all  of  the  foregoing,  I  believe 
it  is  evident  that  MUTO  bears  no  responsibility  for 
alleged  atrocities  in  the  Philippines,  the  prosecution 
having  failed  to  prove  his  connection  with  them.  But 
in  spite  of  this,  by  citing  the  judicial  decision 
against  YAMASFITA ,  they  insist  that  he  is  responsible. 
However,  citing  the  YAMASFITA  decision  does  not  and 
125.  b.  Ex.  34£L,  Tr.  33075-6. 
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cannot  fix  any  res  pons  ibility  on  MUTO,  Moreover, 
although  the  YAHASHITA  trial  took  place  in  Manila, 
and  1HJT0  was  held  there  until  March  1946  and  investi¬ 
gated  as  a  possible  war  criminal,  he  was  advised  by 
Captain  Carter,  the  chief  of  the  camp,  and  by  a 
lieutenant,  a  member  of  the  War  Crimes  Investigation 
Committee,  both  officers  of  the  United  States  Army, 
that  he  was  clear  of  the  crime.  '  My  colleague, 

Mr.  Howard,  has  quoted  from  the  majority  opinion  in 
the  YAMASHITA  case,  and  I  invite  the  Tribunal's 
attention  to  the  unanswerable  logic  of  Mr.  Justice 
Murphy  in  the  dissenting  opinion. 


25 


126.  a.  Tr.  33150. 
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127.  "In  other  words,"  Justice  Murphy  'writes, 
"read  against  the  background  of  military  events  in 
the  Philippines  subsequent  to  October  9,  19*4,  these 
charges  amount  to  this:  ' ’fe,  the  victorious  American 
forces,  have  done  everything  possible  to  destroy  and 
disorganize  your  lines  of  communication,  your  effect¬ 
ive  control  of  your  personnel,  your  ability  to  wage 
war.  In  those  respects  we  have  succeeded.  "re  have 
defeated  and  crushed  your  forces.  And  now  we  charge 
and  condemn  you  for  having  been  inefficient  in  main¬ 
taining  control  of  your  troops  dvring  the  period  when 
we  were  so  effectively  beseiging  and  eliminating  your 
forces  and  blocking  your  ability  to  maintain  effect¬ 
ive  control.  Many  terrible  atrocities  were  committed 
by  your  disorganized  troops.  Because  these  atrocities 
were  so  widespread  we  will  not  bother  to  charge  or 
prove  that  you  committed,  ordered  or  condoned  any  of 
them.  We  will  assume  that  they  must  have  resulted 
from  your  inefficiency  and  negligence  as  a  commander. 
In  short,  v/e  charge  you  with  the  crime  of  inefficiency 
in  controlling  your  troops.  ’7e  will  judge  the  dis¬ 
charge  of  your  duties  by  the  disorganization  which  we 
ourselves  created  in  large  part.  Our  standards  of 
judgment  are  whatever  we  wish  to  make  them.'" 

THE  PRESIDENT :  You  adopt  Mr.  Justice 
•'l'’’!  "*  ”  '• 

Furphy’s  reasoning  as  your  argument? 


- ITT. ' COL'71  T^Eeg  your  honor's  pardon. 

THE  PRESIDENT:  vou  adopt  T<r.  Justice 
'urphy's  reasoning  as  your  argument*? 


MR.  COLE:  Ye 


THE  PRESIDENT:  That  i 


can  get  that  in. 

MR.  COLE:  128.  "Nothing  in  all  history," 
Justice  i;urphy  continues,  "or  in  international 
law,  at  least  as  far  as  T  am  aware,  justifies  ^uch  a 
charge  against  a  fallen  commander  of  a  defeated  force. 
To  use  the  very  inefficiency  and  disorganization 
created  by  the  victorious  forces  as  the  primary  basis 
for  condemning  officers  of  the  defeated  armies  bear* 
no  resemblance  to  justice  or  to  military  reality." 

129.  "International  law  makes  no  attempt 
to  define  the  duties  of  a  commander  of  an  army  under 
constant  and  overwhelming  assault;  nor  does  it  impose 
liability  under  such  circumstances  for  failure  to  meet 
the  ordinary  responsibilities  of  command.  The  omission 
is  understandable.  Duties,  as  well  as  ability  to 
control  troops,  vary  according  to  the  nature  and  intens 
ity  of  the  particular  battle.  To  find  an  unlawful 
deviation  from  duty  under  battle  conditions  requires 
difficult  and  speculative  calculations.  Such  calcula¬ 
tions  become  highly  untrustworthy  when  they  are  made 


by  the 'victor  In  relatTon" To  the  action?  of  a  van¬ 
quished  commander.  Objective  and  realistic  norms  of 
conduct  are  then  extremely  unlikely  to  be  used  in 
forming  a  Judgment  as  to  deviations  from  duty.  The 
probability  that  vengeance  v/ill  form  the  major  part 
of  the  victor's  Judgment  is  an  unfortunate  but  ines- 
capeble  fact.  So  great  is  that  probability  that 
international  law  refuses  to  recognize  such  a  Judgment 
as  a  basis  for  a  war  crime,  however  fair  the  Judgment 
may  be  in  a  particular  instance.  It  is  this  considera¬ 
tion  that  undermines  the  charge  against  the  petitioner 
in  this  case.  The  indictment  permits,  indeed  com¬ 
pels,  the  military  commission  of  a  victorious  nation 
to  sit  in  Judgment  upon  the  military  strategy  and  ac¬ 
tions  of  the  defeated  enemy  and  to  use  its  conclu¬ 
sions  to  determine  the  criminal  liability  of  an  enemy 
commander.  Life  and  liberty  ore  made  to  depend  upon 

the  biased  will  of  the  victor  rather  than  upon  object- 

a 

ive  standards  of  conduct." 

130.  it  must  be  observed  that  the  above 
can  be  more  strongly  applied  to  the  case  of  ITUTO,  who 
was  not  commander  of  the  army  but  only  Chief  of  Staff. 

131.  And  now  in  conclusion:  May  it  please 
the  Tribunal,  I  should  like  to  mention  briefly  and 
concisely  the  main  points,  fully  demonstrated  and 


October  Term  1945 
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IIUTO  with  any  responsibility  ror  tne 

execution  of  either  the  Manchurian  or  China  Incidents. 
The  closest  they  have  come  to  any  such  proof  was  to 
describe  him,  in  those  days,  as  being  a  young  officer, 
thus  to  classify  him,  only  by  insinuation  and  no 
preof,  with  a  group  which  throughout  this  trial  has 
been  vilified,*  and  probably  properly  so.  But  we 
have  demonstrated  that  he  opposed  them  to  the  point 
n s  hoirtp  in  meat  dancer  himself,  and  that  he  worked 
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our  witness  NISHUJRA,  a  recognized  expert  on  army 
organization,  but  through  the  prosecution's  own  wit¬ 
ness,  TANAKA,  Ryukichi.  ,rfe  heve  shown  that  he  worked 
earnestly  and  well  for  the  improvement  of  Japanese- 
Americen  relations  and  the  complete  avoidance  of  war. 

135.  For  the  period  —  the  largest  part  of 
the  war  —  that  J’OTO  spent  in  Sumatra,  the  prosecu¬ 
tion  has  failed  to  show  his  knowledge  of  or  connection 
with  one  single  atrocity.  Sumatra  was,  during  his 
period  there,  probably  the  quietest  sector  of  the  whole 
Pacific  mar.  Fis  troops  had  a  record  of  exemplary 
conduct,  the  best  in  the  Japanese  army.  He  had  no 
resoons ibility  whatever  for  the  control  or  administra¬ 
tion  of  prisoners  and  civilian  internees,  nor  did  he 
ever  employ  them  for "labor. 

136.  Again,  as  to  Fanile  and  the  Philippines, 
the  prosecution  has  failed  utterly  to  connect  him, 
legally,  literally,  or  in  any  othear  way,  v?ith  knowledge, 
approval  or  condonation  of  one  single  atrocity.  Again, 
he  did  not  have  comp; nd  responsibility.  And  I  am  sure 
that  we  have  demonstrated,  to  the  Tribunal's  satis¬ 
faction,  that  throughout  his  tenure  there  the  condi¬ 
tions  of  battle  were  such  that  control  of  troops 

was  absolutely  impossible  even  if  he  had  had  such 
responsibility,  which  he  plainly  did  not  have. 
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"  137*  TLth  repnrd  to  over-all  policies  on 
problem?  of  prisoners  end  internees,  T  submit  that 
MUTO  left  Tokvo  so  soon  after  the  outbreak  of  v/ar  that 


he  had  no  part  whatsoever  in  the  establishment  of 
policies.  That  is  a  fact  v'hich  the  prosecution  has 
been  unable  to  dispute. 

138.  *UTO  has  been  admired,  respected  and 
praised  by  men  of  such  divergent  professions  as 
British  Major  General  Piggott,  another  professional 
soldier,  and  Bishop  'Valsh,  a  clergyman  of  high  rank. 

I  submit  that  such  pppraisals,  by  such  men,  are  a 
tribute  to  ?*UTO'c  integrity. 

139.  WTO  has  been  shov/n  to  be  intelligent 
end.  efficient.  Possession  of  those  qualities  does 
not  constitute  a  crime.  It  applies  to  the  finest  of 
our  public  servants  in  our  home  countries  as  well  as 
in  Japan,  and  is  a  truth  for  which  we  can  be  thankful 


THE  PREPIDENT:  ’?e  will  rece 


for  fifteen 


minutes 


(thereupon,  at  1445,  a  recess  was 
taken  until  1500,  after  v/hich  the  proceed 
ings  were  resumed  as  follows:) 
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ijARSHAL  OF  THE  COURT:  Tug  International 
Military  Tribunal  for  the  Far  East  is  now  resumed . 

THE  PRESIDENT i  Mr.  Cole. 

i.iR.  COLE:  If  it  please  the  Tribunal,  I 
resume  at  page  100,  paragraph  140: 

140.  Ia  commenting  on  the  failure  of  the 
prosecution  to  establish  even  the  semblance  of  a 
case  against  MUTO (  I  cannot  but  emphasize  two  last 
points.  The  first  is,  that,  in  spite  of  their  em¬ 
phasis  on  the  importance  of  his  laving  attended  many 
conferences  which  the  prosecution  claims  were  all- 
important,  they  have  been  completely  unable  to  quote 
one  word  of  MUTO's  on  such  occasions.  I  respectfully 
call  the  Tribunal's  attention  to  the  undeniable  fact 
that  the  only  attempt  to  do  that  was  in  the  prosecu¬ 
tion's  summation,  and  based  upon  an  alleged  document 
which  Is  not  in  evidence,  as  a  result  of  which  that 
section  of  their  summation  had  to  be  corrected  by  an 
errata  sheet.  That,  I  submit,  is  eloquent  comment 

on  the  weakness  of  their  case  against  him. 

141.  The  second  point  is  that  because  of 
their  lack  of  proof,  they  have  fallen  back  on  the 
practice  of  suggestion,  inuendo,  implication  and  pure 
guesswork,  at  all  times  skirting  around  the  perimeter 
of  their  alleged  facts,  but  never  going  straight  to 
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the  point.  I  cannot  help  but  resent  the  use  of  such 
expressions  in  their  summation  as  “specious  arguments," 
'•sheer  insolence, "  “hypocrisy,"  “naivete  or  brazenness," 
and  “brazenness  and  audacity";  and  I  submit  that  the 

resort  to  such  language  displays  weakness. 

142.  We  urge  upon  the  Tribunal  that  iiUTO  was 

a  professional  soldier.  We  have  professional  soldiers 
in  our  own  countries,  and  recognize  the  vital  and 
indispensable  contribution  they  make  to  our  welfare; 
we  honor  them  for  concepts  of  diligence  and  duty 
which  are  common  to  the  military  throughout  the  world 
and  throughout  history.  I  repeat  —  and  I  suggest  that 
this  is  the  most  important  single  point  in  considera¬ 
tion  of  the  charges  against  him  —  that  in  almost  two 
years  of  trial  iuUTO  has  not  been  shown  to  have  done 
one  single  thing  which  violated  the  code  of  military 
men  the  world  over,  whether  it  be  in  Japan,  or  in  any 
country  represented  on  this  Tribunal. 

143,  We  have  been  living  in  a  world  of 
angry  men,  angry  at  those  things  which  threaten  their 
security.  That  is  a  human  characteristic,  not  the 
exclusive  possession  of  any  one  nation  or  group  of 
nations.  And  there  is  probably  no  injustice  so  great 
as  the  “justice"  of  angry  men. 
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144.  I  appeal  to~this  Tribunal,  in  all  si n- 
cority,  to  find  that  the  accusations  against  liUTO 
have  gone  completely  unsubstantiated;  that,  on  the 
contrary,  he  has  been  proved  to  have  worked  alv/ays 
with  integrity,  and  for  good.  This  record,  I  re¬ 
spectfully  subnit,  calls  for  a  finding  of  "not 
guilty." 

Thank  you. 

THE  PRESIDENT:  iur.  Freeman. 

ioR.  FREEMAN:  If  the  Tribunal  please,  this 
is  the  summation  for  the  defendant  SATO. 


INTRODUCTION 

The  brevity  of  this  summation  not  only 
matches  that  of  the  prosecution  in  regard  to  the 
accused  SATO,  but  it  is  entirely  in  keeping  with  the 
complete  lack  of  evidence  offered  against  him. 

The  prosecution  has  divided  its  argument 
with  the  fulcrum  resting  upon  the  appointment  of  SATO 
to  the  post  of  Chief  of  the  military  Affairs  Bureau 
in  April,  1942.  We  shall  follow  their  procedure  to 
the  end  of  a  lo  ical  presentation  designed  for  clarity. 


U 


V, 


V 


45,007 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


II 

ACTIVITIES  PRIOR  TO  SATO  BECOMING 

A  SECTION  CHIEF  IN  THE  MILITARY 
AFFAIRS  BUREAU. 

1.  The  prosecution  elects  to  disregard  any 
activities  of  this  accused  prior  to  1  August,  1936. 
Therefore,  nothing  will  be  included  in  this  supina¬ 
tion  prior  to  that  date.  On  this  date  the  accused 
SATO  was  attached  to  the  Amy  Ordnance  Depot  and  be¬ 
came  a  staff  member  of  the  Military  Affairs  Bureau. 

In  March,  1937,  he  was  promoted  to  Lieutenant 
Colonel,  and  in  June  made  an  investigator  of  the 
Planning  Board,  which  position  was  abolished  in  Oc¬ 
tober  of  the  same  year.  In  November,  1937  he  was 
appointed  a  secretary  to  the  Planning  Board  and  re¬ 
lieved  of  this  post  in  July,  1938  (RR-2,  T.  41,596). 
The  Tribunal  should  bear  in  mind  that  during  this 
period  his  primary  duties  were  those  of  a  staff  member 
of  the  Military  Affairs  Bureau. 

Now,  what  significance  does  the  prosecution 
place  upon  these  appointments,  particularly  that  v/ith 
the  Planning  Board?  After  some  reference  to  acts  and 
orders  of  the  President  of  the  Planning  Board,  they 
stated:  "It  is  thus  apparent  that  the  Planning  Board 
had  been  working  on  this  plan  .  .  .  the  period  during- 


which  SATO  was  one  of  its  members.*  Also:  "SATO 
must  have  participated  in  the  creation  of  the  plan." 
Without  any  assistance  from  the  evidence,  SATO  be¬ 
comes  a  member  of  the  Planning  Board,  a  participant 
in  plans  that  "aim  at  a  huge  increase  in  war  poten¬ 
tials  with  1941  as  its  goal,"  and  enters  the  alleged 
conspiracy  (RR-6,  T.  41,600). 

All  this,  notwithstanding  the  fact  that  the 


evidence  shows  that  he  was  never  a  member  of  the 


Planning  Board;  that  he  was  with  the  Board  as  an 


investigator  three  months,  and  as  a  secretary  six 
months  over  a  period  oi  less  than  a  year  (Lx.  122, 
T.  768).  Notwithstanding  the  fact  that  the  witness 


OKADA  testified  that  ''hile  he  was  a  member  of  the 
War  Preparations  Section  of  the  mobilization  Bureau 
of  the  War  Idinistry,  he  himself  drew  up  exhibit  84i, 
which  was  concerned  with  military  plans  and  exhibit 
842,  which  was  a  plan  for  the  establishment  of  a 
peacetime  economy  (T.  18,272-73).  It  is  well  to  note 
that  neither  of  these  plans  were  ever  used  because 
of  the  outbreak  of  the  China  Incident,  although 
approved  by  the  War  ministry  (T.  13,272-286).  The 
prosecution  attaches  no  importance  to  the  fact  that 
the  Planning  Board  consisted  of  members  from  all 


V 


I 


45,009 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


accused,  and  that  the  Planning  Board  had  some  60  to 
70  full-tine  investigators  end  secretaries.  n^ne 
of  when  are  in  the  prisoner  dock  (Ex.  71) •  It  is 
also  unimportant  to  the  prosecution  that  the  accused 
SATO's  position  therein  was  that  cf  a ’part-time 
secretary  and  that  these  so-called  "plans"  were 
drawn  up  in  the  Y'ar  wobil Lzation  Bureau  where  he  had 
no  duty  or  function  (Hid).  No  evidence  of  any 
nature  is  offered  that  this  accused  ever  participated 
in  any  activity  of  the  Planning  deard,  or  the  prepar¬ 
ation  of  che  o.ans  referred  lo. 

The  prose :atic  continues  to  attach  import¬ 
ance  to  the  accused  SAlO's  relation  with  the  Planning 
board  for  they  contend  "It  was  very  probable  on  ac¬ 
count  of  this  .  .  .  that  he  (SATO)  was  chosen  to 
act  as  ‘explainer '  to  the  Diet  of  the  General  uiobili- 
zation  Law  and  so  facilitate  its  passage."  (RR-7, 

T.  41,601).  It  is  not  in  furtherance  of  the  prosecu¬ 
tion's  purpose  that  the  i.iobilization  Lav;  is  entirely 
different  from  the  five-year  industrial  plan  (Ex.  34, 
T.  684  and  Ex.  2802,  T.  25,210),  nor  that  one  of 
the  requirements  of  his  position  in  the  Military 
Affairs  Bureau  v/as  to  explain  such  bills  and  their 
implication  to  the  Diet  (Ex.  74,  T.  684),  and  it 
would  not  further  their  objective  to  admit  that  the 
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functions  of  an  explainer  were  merely  to  answer 
auestions  propounded  by  Diet  members  (T,  32,959). 

2.  Early  in  the  trial  the  prosecution  sought 
to  attach  great  inportance  to  two  alleged  speeches  of 
SATO's  purportedly  delivered  before  a  conference  of 
Chiefs  of  the  Police  at  the  Hone  Ministry  in  August, 
1933  (Ex.  270,  T.  3605).  Shortly  after  the  intro¬ 
duction  of  these  speeches  in  evidence,  the  authenti¬ 
cation  of  which  was  still  in  doubt,  the  prosecution 
characterized  this  exhibit  as  a  -record  of  policy- 
naking  conference  of  the  highest  Japanese  Government 
officials  occurring  in  January,  19?8"  (T.  9502)* 

Later  they  carae  back  with  a  new  and  revised  trans¬ 
lation  of  this  document,  but  still  without  proper 
authentication  (£x.  2235,  T.  16,069).  Finally,  a 
certificate  was  obtained  from  the  drafter  of  the 
document.  Vhat  does  KUaAQAI,  the  writer,  say  about 
the  document?  He  states  that  during  the  session  of 
this  conference  he  attended  a  lecture  given  by 
Colonel  SATO,  Chief  of  the  Press  Section  of  the  V.ar 
Ministry,  who  had  been  invited  by  the  Police  Bureau 
of  the  Hone  Office  for  the  occasion.  He  recalls  that 
after  the  speeches  were  made,  he  jotted  down  sone 
notes  but  that  SATO  had  spoken  rapidly  and  his  notes 
were  not  accurate  because  he  does  not  use  shorthand.^ 


45,011 


For  this  reason,  he  explains,  in  the  preface  he 
wrote*  "The  words  and  contents  are  those  of  the 
writer.*  (Lx.  3864,  T.  38,578-79).  After  this  the 
prosecution  abandoned  its  contention  that  this  docu¬ 
ment  represents  "a  policy-making  conference  of  the 
highest  Japanese  officials."  Shifting  ground,  they 
now  say  its  importance  "lies  in  the  deep  knowledge 
they  show  SATO  to  have  had  of  Japan's  plans  for 
aggression  against  Russia."  (RR-8,  T,  41,602). 
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Encircling  some  60  to  VO  secretaries  to  the 
Flanring  Board  (Ex.  71) ,  making  the  unadopted  five-year 
industrial  plan  and  the  mobilization  law  one  and  the 
sane,  they  endeavor  to  bring  SATO  into  the  alleged 
conspiracy.  Do  they  seriously  contend  that  "a  great 
policy-making  document  of  the  highest  officials  of 
the  Japanese  Government,"  born  of  the  notes  of  an 
unofficial  observer  at  a  Policeman's  Conference, 
binds  SATO  to  a  conspiracy  charge  of  accomplishing 
aggressive  war?  Weighing  the  issues  in  light  o^  the 
importance  they  deserve,  will  the”  not  recognize 
that  the- writer  himself  Questions  the  accuracv  of  his 
document?  It  is  apparently  unimportant  to  the  prosec¬ 
ution  that  at  the  time  these  speeches  were  made  hATO's 
peculiar  duties  as  head  of  the  Press  Section  of  the 
War  Ministry  brought  him  to  the  conference,  and  t*at 
since  no  official  record  was  kept  of  the  speeches,  it 
is  highly  probable  that  several  speakers,  other  than 
SA^O,  may  have  been  the  source  of  subject  matter  in¬ 
cluded  in  this  document.  Could  it  be  that  the 
importance  of  the  document  for  the  prosecution  lies 
in  the  extreme  scarcit”  of  evidential  material  to  be 
utilized  in  preparing  the  accused  f'ATf's  summation. 
This  question  is  not  asked  lightly.  It  is  obvious  on 
its  face  that  this  document  could  have  no  probative 
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value .  It  is  "suggestod^that  itslmoortance  li^s  In  | 
thft  f-ct  that  rlth  the  exception  of  one  other  sneech, 
nil  the  evidence  offered  against  this  accused  was  by 
TANAKA,  Ryukichi. 

Be  that  as  it  nay,  the  remarkable  fact  is 
that  this  is  the  sum  total  of  evidence  which  the 
prosecution  contends  is  sufficient  to  indicate  "that 
he  (SATO)  was  at  this  time  a  party  to  the  conspiracy 
charged  in  Counts  1  to  5  of  the  Indictment.”  (RR-8, 
41,60?.) 

3.  In  May,  1939?  Colonel  hATO  vent  to  China 
ns  a  staff  Officer  of  the  China  Expeditionary  Forces. 

In  July  and  August,  1940,  ho  visited  French  Indo-China 
(F.x.  2238-A,  T.  16,083).  The  prosecution  admits  there 
is  no  evidence  of  any  activities  of  SATO  while  on  these 
visits.  However,  they  make  this  observation:  "noj&jb 
the  invasion  of  French  Indo-China  was  carried  out  in 
furtherance  of  the  Japanese  conspiracies  .  .  .  referred 
to  in  Count  1  of  the  Indictment.”  (RR-9,  T.  41,604.) 

After  *irst  admitting  there  is  no  evidence  as 
to  the  accused's  activities  while  on  these  visits  to 
Indo-China,  they  ask  the  Tribunal  to  presume  that  he 
was  there  preparing  the  invasion  of  French  Indo-China 
in  furtherance  of  Japanese  conspiracy  referred  to  in 
Count  1  of  the  Indictment.  They  then  make  this  observ- 
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3ticn :  that  j’rrw  tima  «w/rn0  Mo'«  oered  into  the 
conspiracy,  ho  lo.ios  his  shield  or  being  a  soldier"  - 
but  hov'  and  when  did  ho  enter  the  alleged  conspiracy? 
■'ccordinp  to  the  prosecution,  it  v>as  when  he  became  a 
part-time  secretary  to  the  Planning  Board,  for  a  period 
of  loss  than  a  vear,  at  which  time  the  Planning  Board 
had  a  rostrum  of  60  to  70  full-time  secretaries  and 
investigators.  (Ex.  71) 

It  is  significant  to  note  that  the  accused  sATO 
is  not  named  in  Counts  23  and  33  of  the  Indictment, 
which  allege  that  a  number  of  the  accused,  on  or  about 
2?  September,  1940,  initiated  and  waged  a  war  of  aggress¬ 
ion  and  a  war  in  violation  of  international  treaties, 
etc.,  against  the  Republic  of  France.  These  counts  in 
the  Indictment  could  only  refer  to  the  so-called 
"invasion"  of  French  Irdo-China.  It  is  apparent  that 
even  the  prosecution  itself  placed  no  importance  on 
NATO’s  being  a  Staff  Officer  to  the  China  Expeditionary 
Forces  when  this  Indictment  was  drawn.  It  is  unnecessary 
to  refer  to  the  duties  of  a  r?taff  Officer.  He  is  little 
more  than  aide  to  the  Ch^ef  or  staff  (Ex.  78,  T.  684.) 

IT I,  ACTIVITIES  WHILE  A  SECTION  CHIEF 
0F~~THE~  i:TT.TTARv  AFFAIRS  BTIREAU 

1.  In  March  1941  SATO  became  Chief  of  the 
Military  Affairs  Section  of  the  Military  fffairs  Bureau. 
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There  are  two  auctions  in  thio  Bureau;  namely ,  Military 
Administration  Bection  and  J'illtarv  Affairs  Section. 

Among  other  duties  of  the  Military  Administration  hectic 
were  (Ex.  ?4)t 

a.  Matters  concerning  the  fundamental  principles 
of  national  defense. 

b.  Matters  concerning  the  general  control  of 
estimates. 

c.  Matters  concerning  fundamental  munitional 
administration . 

The  duties  of  the  Military  Affairs  Section  were: 

a.  Matters  concerning  general  affairs  of  national 


defense  policy. 

b.  Matters  concerning  international  regulations. 

c.  Matters  concerning  affairs  with  the  Imperial  Diet, 

d.  Matters  concerning  popularization  of  national 
defense  spirit  and  counter-plan  for  nation's  thoughts 
(Ex.  74). 

The  prosecution  contends  that  bv  virtue  of  his 
functions  in  the  Military  Affairs  f-ecticn  listed  under 

"  l 

a,  "it  is  thus  clear  that  fATO's  section  was  within  the 
''Var  Ministry  primarily  concerned  with  the  preparation  of 
this  policv  of  aggression"  (RR-11,  T.  41,605).  It 
further  contends  that  the  decision  of  Imperial  Hoad- 
quprtprs  of  Anr^l  1Q41 ,  to  resort  to  ”'ar  under  certain 
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conditions,  Is  clearly  a  matter  concerning  national 
defense  policv  in  general,  and  therefore,  "in  the  a 


ATO's  section  'vns  concerned  with  the  preparation 


of  this  decision"  (RR-12,  T 


This  assumption 


is  made,  notwithstanding  the  fact  that  as  a  Section 


Chief  he  was  not  permitted  to  even  attend  Bureau  meet¬ 
ings  within  the  "far  Ministry  (Ex.  2238-A,  T.  14,331 
and  16,083),  much  loss  attend  a  mooting  of  the  Imperial 
General  £taff  who  made  such  a  decision.  It  also  does 


not  consider  the  f^ct  that  function  a  of  the  Military 


cn  is  almost  identical  with  function 


reasoning,  therefore,  are  we  compelled  to  assume  that 


NATO's  section  was  concerned  with  this  decision?  Accord 


ing  to  the  prosecution,  the  answer  lies  in  the  absence 
o**  evidence  to  show  that  he  was  not  concerned  with  the 
decision;  reasoning  which  is  void  of  logic  and  absurd 


Actually,  however,  there  is  evidence  explaining 
function  a  o**  the  Military  Affairs  faction.  Colonel 


NIhHIURA,  who  was  Chief  of  the  Military 


at  tMs  same  time,  testified  as  follows 


Gne  of  the  matters  placed  under  the  charge 
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the  national  defense  policy  in  general.  This  might  bo 
understood  to  moan  that  tho  Bureau  had  authority  to 
make  a  final  decision  on  matters  of  national  defense 
policy,  but  tho  exact  contrary  is  the  case.  Matters 
of  national  defense  and  tactics  were  the  exclusive., 
eoncern  of  the  Chiefs  of  tho  Army  and  Navy  General 
Staffs."  (Ex.  3439,  T.  32,955) • 

According  to  this  witness,  both  the  Military 
Administration  hecticn  and  the  Military  Affairs  f-oction 
were  merely  to  coordinate  activities  ,Nhen  such  plans 

involved  consultation  with  the  ™ar  ?iinister.  The 

/ 

duties  were  purelv  nlstrntive  and  had  nothing  to 
do  with  th«  ■formula tici.  o*  poliev  of  national  defense 
plans.  This  evidence  has  not  boon  contradicted  by  the 
prosecution. 

2.  The  prosecution  contends  that  in  October 
1941,  at  the  time  of  the  fall  of  the  3rd  KONOYE  Cabinet, 
"when  a  crucial  point  had  been  reached  in  Japan's 
conspiratorial  aims",  SATO  busied  himself  in  promoting 
a  TO JO  Cabinet  (RR-13,  T.  41,606).  What  are  the 
facts?  What  is  the  evidence  offered  to  the  Tribunal  in 
support  of  this  contortion?  The  prosecution  offered 
►he  testimony  of  TANAKA,  Ryukichi,  who  stated  that  SATO 
told  him  he  went  to  see  henior  statesmen  ABE  and  HAYASHI 


1 


on  behalf  of  TOJO  becoming  Prime  Minister  to  succeed 
Prince  KONOYE  (T.  15,873).  ‘NATO’s  interrogation 
recites: 

"I  was  sent  bv  TOJO  to  see  ABE  and  HAYASHI 
following  the  resignation  of  Prince  KONOYE  in  October 
1941,  to  explain  to  them  that  TOJO  thought  some  person 
like  Prince  HIGASHI-KUNI  would  be  the  logical  successor, 

BATO  denied  having  mentioned  TOJO  to  ABE  or 
HAYA8HI.  Ho  denied  having  influenced  General  T’OJO's 
appointment  as  Premier.  He  expressed  surprise  when 
informed  the  next  day  of  TOJO's  appointment  as  Premier 
(Ex.  3  532,  T.  34,44  5).  What  does  m0J0  say  about  this? 
He  testified  that  TANAKA's  testimony  on  this  point  has 
"nc  factual  foundation  whatsoever."  He  relates  that 
he  felt  no  one  but  Prince  HIGA8HI-KUNI  could  have 
handled  the  situation  with  success  following  the  resig¬ 
nation  of  the  KONOYE  Cabinet  and  t^at  he  had  expressed 
this  opinion  to  Prince  KCNOYE  and  to  the  Lord  Keeper  of 
the  Prive  Seal,  KIDO.  Therefore,  he  sent  SATO  to 
transmit  this  opinion  to  ABE  HAYASHI  (Ev. 
per.  80,  T.  36,909);  end  it  should  be  noted  he  was 
not  alone  in  this  thought,  for  Navy  Minister  OIKAWA 
likewise  favored  Prince  HIGASHI-KUNI  (T.  34,570). 

What  does  General  ABE  have  to  sav  about  this 


of  SATO1  s?-  -He- spates 
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on  the  dav  the  3rd  KONOYE  Cabinet  resigned,  bringing 
him  a  message  from  General  TOJO  recommending  Prince 
HIGABHI-KUNI  as  Prime  Minister.  General  ABE  stated 
that  at  no  time  did  SATO  mention  TOJO's  name  as  Prime 
Minister.  He  further  testified  that  at  the  meeting 
of  the  Senior  Statesmen,  after  much  discussion,  KIDO 
suggested  TOJO's  name  as  Prime  Minister  and  there  mas 
no  objection  (Ex.  3522,  T.  34,404-411).  In  the  face 
of  this  positive  contradiction  of  TANAKA's  testimony, 
the  prosecution  states:  "this  cannot  possibly  affect 
TANAKA's  credit"  (RR-13,  T.  41,607).  ABE  and  TOJO 
are  confirmed  in  this  regard  bv  KIDO  (T.  31,009) • 

In  any  event,  the  story  of  TANAKA  becomes  highly  irrele¬ 
vant  for*  ABE  was  not  challenged  by  the  prosecution  on 
cross-examination. 

3,  The  prosecution  offered  in  evidence  a 
document  entitled  "Principle  Reasons  Alleged  for  the 
Commencement  of  Hostilities  against  the  United  states 
and  Britain,"  dated  11  November,  1941,  certified  by 
TANAKA,  Rvukichi,  which  stated  that  to  the  best  of 
his  knowledge  and  belief,  the  document  was  "prepared 
bv  or  under  the  direction  of  SATO,  Kenrvo,  the  Chief 

of  the  Militarv  Affairs  Section  of  the  Militarv  Affairs 

% 

Bureau"  (RR-14;  Ex.  1175,  T.  10,362).  The  purpose  of 
this  document  was  to  show  by  inference  that  s-ATO  knew 
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that  Japan  was  preparing  to  precipitate  a  war  and  he 
or  one  of  the  members  of  his  Section  prepared  this 
document  for  the  accused  MUTO  to  read  at  a  Bureau 
meeting.  IIUTO  denied  having  read  this  document  at  a 
Bureau  meetinp,  or  having  ever  discussed  such  a  matter 
with  SATO  (T.  ?3, 161-62).  The  witness  KARA  testified 
that  this  document  "was  drafted  collectively  by  officials 
Of  the  Army  General  Staff,  Navy  General  Staff,  Army 
Minister,  Navy  Minister  and  Foreign  Office.  It  was  not 
written  b^  the  Chief  of  the  Military  Affairs  Section 
SATO,  as  testified  by  the  prosecutor's  witness  TANAKA, 
Ryukichi."  (T.  34,  453).  He  also  testified  t^at  it 
was  not  an  official  document  prepared  in  the  V'ar 
Ministry,  nor  was  it  considered  bv  any  Liaison  Confer¬ 
ence.  He  was  familiar  with  the  document  because  he 
was  assistant  to  Colonel  TAI’EMURA,  who  participated 
in  the  drafting  of  this  document  on  tte  part  of  the 
General  Staff  office  (Ex.  3533,  T.  34,452-460).  Atten¬ 
tion  is  called  to  the  fact  that  he  'did  not  testify, 
either  on  direct  or  cross-examination,  that  any  part 
of  this  document  came  from  the  Military  Affairs  Section 
of  the  Military  Affairs  Bureau,  as  is  inferred  in  the 
summation  of  the  prosecution  (RR-14,  T.  41,610). 
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4.  The  prosecution  contends  that  S/uO,  by 
virtue  of  his  position  a3  head  of  the  Military  Affairs 
Section^  knew  the  extent  of  the  Japanese  war  plans 
(RK-15,  T.  41,611).  Their  only  support  of  this  con¬ 
tention  is  the  testimony  of  TAi*aKA,  hyukichi,  whe  said 
that  the  General  Staff  draws  up  the  plans  for  opera - 
ticj,  but  they  cannot  be  put  into  effect  unless  they 
have  the  consent  of  the  War  Minister  because  moneys  and 
supplies  for  carrying  out  operations  are  provided  by 
the  Iiilitarv  Affairs  Bureau  (T1  15,359-62).  In  refuta¬ 
tion  of  this,  Colonel  AlShlUnA,  head  of  the  Adminis¬ 
trative  Section,  told  the  Tribunal  that  the  matter  of 
estimates  from  the  General  Staff  "is  negotr.ated  with 
the  Finance  Ministry  through  the  Incendance  Bureau; 
for  materials,  with  the  Planning  Bureau  or  the  Muni¬ 
tions  Ministry  through  the  Eouipment  Bureau." 

(T.  32,952).  He  further  testified  that  the  Military 

>  and  not  the  Military  AJLfiijxs. 
Section ,  had  certain  duties  in  connection  with  budget 
matters.  The  Military  Affairs  Bureau's  only  duty  in 
regard  to  the  budget  was  performed  by  the  Adjiin.i§tiia- 
tlve  Section  whose  only  function  in  turn  v/as  -  "ao  do 
its  best  to  adjust  the  organization  and  application 
of  budget  business  of  other  bureaus  and  sections  to 
the  reouirements  of  national  defense,  as  set  by  the 


ready  at  war  and  that  one  of  SaiO's  duties  in  tne 
Militarv  Affairs  Section  was  that  of  ordinary  wartime 
propaganda  (Div.  II,  para.  3  of  this  Summation).  Ihis 
speech  naturally  was  calculated  to  bolster  the  morale 
of  both  soldiers  and  Japanese  nationals.  The  speech 
is  not  dissimilar  to  thousands  made  in  every  country 
at  war,  SATO  was  still  in  charge  of  the  Press  Section 
of  the  Y/ar  Ministry.  It  was  nothing  more  nor  less 
than  a  typical  wartime  speech  and  does  not  merit  fur¬ 
ther  discussion  (Kh-16,  T,  41,611). 

Up  tc  this  time  the  highest  oesition  the  ac¬ 
cused  SaTO  has  held  was  that  of  a  Sect -or  >u..ef  in  the 
V»ar  Ministry.  Attention  is  directed  to  the  fact  that 
in  the  War  Ministry  there  were  seme  twenty  odd  sec¬ 
tion  chiefs,  not  one  of  whom  are  in  the  dock  except 
SATO  (Ex,  3031,  T.  27,077).  Therefore,  we  submit  that 
undue  importance  has  boon  attached  to  SATO's  position 
herein,  in  so  far  as  it  has  any  bearing  on  the  issues 
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ACTIVITIES  AFTAR  APPOINTMENT  AS  CHIEF 

OF  MILITARY  AFFAIKS  BUREAU  UI.'TIL  JAPaNLS 
SUfrRSREEK. 

1.  V7e  come  now  to  the  real  reason  why  SaTO 
finds  himself  an  accused  in  this  case.  Some  four 
months  after  the  outbreak  of  hostilities  in  the  Pacific, 
he  became  head  of  the  Military  Affairs  Bureau.  The 
prosecution  contends  that  in  the  position  as  Chief  of 
the  Military  Affairs  Bureau,  SaTO  was  concerned,  among 
other  things,  with  (a)  making  of  domestic  and  external 
plans  for  the  conduct  of  propaganda,  and  (b)  with  the 
drafting  of  replies  to  protests  forwarded  from  the 
Foreign  Office  in  regard  to  the  treatment  of  POV/'s 
(KK-16,  T.  41,613).  The  former  we  admit  but  the  lat¬ 
ter  is  emphatically  denied. 

Again  the  prosecution  relies  on  TaRA^A,  Ryuki- 
chi,  the  ever-present  witness,  for  their  evidence  in 
this  regard.  (T.  14,286).  As  usual,  TAfoAKA 1  s  testimony 
is  not  corroborated  by  any  other  witness.  To  contra¬ 
dict  this  evidence,  the  defense  offered  the  witness 
KlnOMIYA,  who  was  head  of  the  Military  Affairs  Section 
while  SATO  uus  Chief  of  the  Military  Affairs  Bureau 
during  the  war  with  the  exception  of  a  short  time  in 
1942.  It  i s  in  this  sec ti on  that  TAimARA  stated  replie s^ 
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to  orotests  were  prepared.  This  section,  according  to 
TALaKA,  received  all  protests  from  the  Foreign  Office. 
NILOlilYA ,  however,  testified  that  replies  to  protests 
were  not  prepared  by  the  Military  Affairs  Section,  but 
by  the  POW  Information  Bureau,  entirely  separated  from 
the  Military  Affairs  Bureau.  Protests  from  the  Foreign 
Office  v/ere  forwarded  to  the  POW  Information  Bureau 
and  matters  relating  to  POW's  v/ere  handled  by  this 
bureau  (T.  34,414).  The  prosecution  contends  that 
this  witness  admitted  on  cross-examination  having  seen 
and  signed  such  documents,  end,  therefore,  his  evidence 
is  "valueless  .to  InJ.S-lS.fiA11  (PR-20, 

T.  41,614-15).  Let's  be  perfectly  fair.  The  document 
presented  to  NIi'OMIYA  was  Item  28  of  Exhioit  3367* 
which  HINOIIIYA,  after  examining,  stated,  and  I  ouote: 

"Yes,  my  name  appears  there,  a  a  does  the  name 
of  the  Chief  of  the  Military  Affairs  Bvreiu  SATO, 
but  in  those  cases  seals  by  proxy  appear." 

Also  - 

"It  appears  a  Staff  member  of  the  Bureau  by 
the  name  of  YAMALaKI  impressed  the  seal  by  proxy, 
both  as  to  SATO's  name  and  mine."  (T.  34,419) 

This  document  was  then  offered  in  evidence  and  became 
Exhibit  3528.  But  is  this  document  a  protest  or  a 
reply  to  a  protest,  os  the  prosecution  infers  in  its 
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summation?  It  is  not.  The  document  refers  to  the 
application  of  Article  86  of  the  Geneva  Treaty  end  has 
nothing  to  do  with  protests  as  to  treatment  of  POVv's. 
This  document  has  been  circulated  through  the  entire 
War  Ministry,  as  is  indicated  in  the  introductory  cap¬ 
tion.  The  prosecution  then  asked  the  witness  to  iden¬ 
tify  certain  documents,  including  exhibits  1968  end 
1973-76,  and  3120,  in  not  one  of  which  the  Military 
Affairs  Section  was  concerned,  and  none  of  them  having 
anything  to  do  with  protests  an<_  replies  (T.  34,424- 

433). 

2,  The  prosecution  makes’  a  number  of  refer¬ 
ences  in  its  summations  to  various  documents  wherein 
they  allege  distribution  to  the  Military  Affairs  Bureau, 
among  others,  in  an  effort  to  point  a  suspicious  finger 
at  the  Military  Affairs  Bureau  in  relation  to  POW  mat¬ 
ters.  However,  in  each  instance  the  captions  of  these 
documents  showed  that  they  were  copies  and  circulated 
throughout  the  War  Ministry;  as,  for  illustration,  in 
the  document  referred  to  on  the  cross-examination  of  the 
witness  HIKCKIYA  (T.  34,422). 

The  witness  KUDO,  who  was  Chief  of  the  3d  Sec¬ 
tion  of  the  Bureau  <?f  Treaties  of  the  Foreign  Office, 
when  asked  where  the  Foreign  Office  sent  complaints, 
replied: 
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- "They  Wefrc  sotlt  to  tho  do  phrtnent  or  Govern  - 

ment  concerned;  namely,  the  POW  Informatiou  Bureau. 
(T.  27,158) 

Ho  also  testified  that  "replies  from  rutfrpr ft4s.£ 
concerned"  meant  "with  regard  to  POW's  they  were  re¬ 
ceived  from  the  POW  Information  Bureau,  and  with  re¬ 
gard  to  civilian  internees,  from  the  Ministry  of  Home 

Affairs  and  the  Llinistry  for  Overseas."  (T.  27,157). 

\ 

Ur.  SU2.UKI  of  the  Foreign  Office  also  testi¬ 


fied  that  protests  went  from  the  Foreign  Office  to  the 
FOW  Information  Bureau  (T.  12,840).  Colonel  HISHIURA 
who  was  head  of  the  Military  Administration  Section 
during  this  time,  testified  that  no  protests  were  re¬ 
ceived  from  tho  Foreign  Office  in  his  section,  nor 
did  his  section  prepare  any  replies  to  protests 
(T.  32,960).  When  asked  this  question: 

"Q.  Do  you  know  where  policies  and  regulations 
wore  made  relative  to  tho  treatment  of  PGV/’s  -  what 
Bureau  or  Section?" 
ho  answered: 

"A.  By  the  POW  Administration  Bureau."  (And  that 
can  be  Ccntrol  Bureau)  Tlict  is  where  they  were  drafted .j 
(T.  32,962) 

TaLiAka  himself  admitted  on  cross-examination 
that  replies  to  protests  wore  prepared  by  the  POW 


urecu;  that  r.ll  reports  of  POW  comp  com¬ 
mode  to  the  POW  Inf  or  motion  Bureau 

That  protests  reletive  to  the 
nd  replies  thereto  were  forwarded 
POW  Information  Bureau  in  the 


mender 


s  wore 

,352  end  14,369) 
treatment  of  POW 1 s 
to  and  received  from  the 
War  Ministry  is  further  corroborated  by  the  accused 
TOGO,  who  was  Foreign  Minister  during  this  period  (Ex. 
3646,  T.  35,768-69). 

Therefore,  v/hose  testimony  is  "MfijAlftlSSS  onfl 
to  mislead" V  It  is  our  submission  thct  TaNAKj 
discredited  himself  as  a  witness  long  ago.  The  Tri¬ 
bunal's  attention  need  not  again  be  directed  to  the 
fact  that  Taw  AKA  has  appeared  rs  a  v/itness  before  this 
Tribunal  some  nine  or  ten  times,  testifying  both  for 
4-v,q  nnd  tho  defense.  Ko  admitted  that  as 
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kilitrry  affairs  Bureau  has  bred  resentment  within 
him  against  the  recused  SaTO. 

TiU'iAiui * s  background  end  conduct  during  this 
trial  argues  strongly  against  acceptance  of  his  testi¬ 
mony.  V/'ore  it  not  for  the  fact  that  the  prosecution 
predicates  its  case  against  the  accused  SaTO  largely 
on  this  witness’  utterances,  wo  would  be  inclined  to 
pass  him  off  without  comment.  The  very  fret  of  his 
repeated  appearances  indicates  strongly  his  willingness 
to  divide  his  testimony  between  prosecution  and  defense 
as  his  interests  dictate. 

In  July  1946  TaKAKa  testified  that  he  was 
clisraissed  as  Chief  of  the  Military  Service  Bureau  in 
September  1942  (T.  1,947).  He  later  testified,  with 
an  elaborate  explanation,  as  to  why  he  ££j§Agngji  as 
Chief  of  the  Military  Service  Bureau  in  September  1942 
(T.  2,053).  He  admitted  on  cross-examination  that  he 
vras  continuously  with  the  prosecution  while  it  was 
presenting  its  case,  with  the  exception  cf  two  weeks 
to  return  to  his  h^mc  in  the  Fujiya  Mountain  area.  He 
stated  on  cross-examination  cn  July  8,  1946,  that 
he  had  been  under  daily  investigation  by  the  Interna- 

i 

tional  Prosecution  Section  (T.  2,081). 

After  changing  his  affiliation  from  the  prose¬ 
cution  to  the  defense,  on  the  only  occasion  he  was 
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cross-examined  by  the  prosecution,  »uC  a  — 

statement  of  feet  (T.  29,053),  testifying  that  Colonel 
OTSUKI  was  ir  the  Administration  Section  of  the  Lili- 
tary  Affairs  Bureau  and  wanted  the  Doolittle  fliers 
severely  punished.  The  truth  came  out  when  Colonel 
OTSUKI  testified  here  in  this  trial  himself  that  at 
that  time  he  was  in  Saigon  and  the  prosecution  did  not 
attempt  cross-examination  (T.  34,438).  V/e  contend 
that  TADaKA  has  demonstrated  that  he  was,  firstly, 
interested  in  avoiding  indictment  himself;  secondly, 
in  reaping  what  personal  benefits  he  could;  and  third - 
t  ..  TPvnnpe.  unon  certain  of  the  accused  whom 
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■  vf  it  ness  at  a  later  date,  we  do  not  join  in  his 

being  called  os  a.  witness."  (T.2?,713) 

La tor,  at  the  time  the  accused  ShTO's  indivld- 

n*l  case  was  being  presented,  we  offered  evidence  os 
to  the  bod  reputation  this  witness  hed  for  truth 
honesty.  We  were  overruled  by  the  Ccurt,  through  the 
announcement  of  the  Acting  President  (T.  34,389-392). 
It  is,  therefore,  our  contention  that  this  Tribunal 
should  disregard  the  testimony  of  this  witness,  at 
least  as  to  the  accused  SATO. 


45,031 


- - - ri.  its  conclusion  the  oroaecution  staxiii 

4.lct  the  power  to  prevent  atrocities  ond  other  breaches 
of  conventions  relating  thereto  rested  in  the  War 
Minister  (RR-24,  T.  41,617).  They  do  not  charge  SATO 
with  the  commission  of  illegal  acts  but  rcther  with 
the  omission  to  act  in  the  furtherance  of  the  pre¬ 
vention  of  such  alleged  violations.  The  statement 
of  the  prosecution  that  SaTO  was  in  agreement  with 
the  policy  of  the  War  Minister  is  misleading,  for 
it  infers  that  he  approved  of  the  alleged  mistreat-, 
ment  of  the  FOB'S,  Such  has  never  been  proven  and 
until  the  law  announced  by  this  Tribunal  (T.  33)  is 
changed,  the  burden  of  proof  rests  upon  the  prosecu¬ 
tion  to  sustain  such  charges  with  proof  beyond  a 
reasonable  doubt. 

.  such  evidence  as  has  been  introduced  against 

,  s4,t0  as  to  his  words  spoken  after  the  commencement  of 
*  war  has  no  bearing  upon  the  Issues  arising  from  the 
»  Indictment,  unless  the  heretofore  sdmircble  trait 
0  Of  patriotism  or  loyalty  to  ones  country  druing  a 
1  period  of  war  is  to  become  a  tainted  and  condemnable 
!2 

thing. 

!3  4.  The  accused  SATO  relinquished  his  office 

“  as  chief  of  the  Military  Affairs  Bureau  in  December, 

”  i944,  end  became  Assistant  Chief  of  Staff  of  the  China 


assumed  commend  of  the  37th  Division  in  oic...  *  — 
prosecution  itself  states  that  while  this  Division 
had  been  responsible  for  atrocities  before  SATO  took 
comnand,  after  his  command  in  April,  194-5*  "there  is 
no  evidence  of  any  atrocities  committed  by  them  af¬ 
ter  that  month."  (RR-26) 

V.  CONCLUSION 

1.  It  is  not  with  fac-tiousncss  that  we  say 
the  accused  SATO's  case  presents  aspects  which  are 
the  simplest  and.  yet  the  most  difficult  of  under¬ 
standing.  It  is  difficult  to  understand  why  he  was 
indicted  in  the  first  place,  end  the  lack  of  evi¬ 
dence  presented  against  him  to  sustain  the  charges 
Tnrtirtmnnt.  makes  the  consideration  of  the 


chargeable  with  an 
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the  magnitude  of  these  proceedings.  As  has  been 
heretofore  stated,  the  factory  v.'orkcr  who  turned  the 
wheel  in  the  manufacture  of  a  weapon  of  war,  or  the 
farmer  who  sup  lied  his  grain  to  feed  a  soldier  are, 
in  the  same  sense,  participating  in  the  v/aging  of 
war.  The  difference  is  only  one  of  degree  end  the 
degree  to  which  the  accused  here  participated  is  not 
such  as  would  warrant,  a  conviction. 

The  President  of  this  Tribunal  said: 

"The  distribution  of  powers  end  resoonsibil- 
ity  among  the  Government  departments  and  sub- 
departments  is  very  likely  the  same  in  Japan  as 
elsewhere.  Vc  are  concerned  about  the  activities 
of  the  individuals  and  more  particularly ,  the 

accused."  (T.  15,685)* 

Wherein  SATO's  participation  in  Governmental 
affairs  or  the  carrying  on  of  his  ordinary  functions 
of  military  office  were  criminal,  is  difficult  of 
understanding.  At  no  time  has  the  prosecution  offered 
even  a  scintilla  of  evidence  that  the  accused  SATO 
conducted  himself  other  than  as  a  reasonable  and 
patriotic  man  in  compliance  with  the  duties  imposed 
upon  him.  Nor  was  he  at  any  time  in  a  position  such 
as  could  coiv.mand  the  charge  of  policy-making. 

■j  The  orosebUtion  quite  appropriately  divided 
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their  argument  into  two  divisions,  one  bearing  uron 
SATO's  cctivities  before  assuming  the  post  of  Cnief 
of  the  Military  Affairs  Bureau,  end  the  other  after 
that  date.  The  assumption  of  such  office,  as  the 
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evidence  has  clearly  shown,  was  after  the  commence¬ 
ment  of  hostilities.  It  is  not  mere  speculation  or 
surmise  that  leads  us  to  the  belief  that  SATO  would 
never  have  found  himself  one  of  the  accused  in  this 
courtroom  had  he  not  assumed  this  post.  After  accep¬ 
tance  of  this  assignment,  the  evidence  leads  us  to 
the  sound  conclusion  that  ho  perpetrated  no  wrong 
cognizable  by  the  Charter  of  this  Tribunal. 

4.  We  respectfully  urge  the  Tribunal  to 
consider  the  imprisonment  of  this  man  during  the  long 
pendency  of  this  trial  in  light  of  the  utter  failure 
of  the  prosecution  to  initially  justify  even  his 
indictment,  much  less  to  prove  his  guilt.  In  so 
doing,  wc  ask  for  a  verdict  of  "Not  Guilty"  on  each 
and  every  count  in  the  Indictment  in  whichhe  is 

charged. 
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THE  PRESIDENT:  Well,  what  is  the  next  c^se? 
MR.  FREEMAN:  Mr.  Levin  is  ready. 

THE  PRESIDENT:  Mr.  Levin. 

MR.  LEVIN:  Mr.  President:  In  view  of  the 
lateness  of  the  hour  I  think  we  might  well  be  edvlsed 


Tribunal  adjourn  until 

of  cooperating 

should  be  no  loss  of 

is t  been  completed  tnd 

I  don*  t 


suggest  that  the 

V/e  have  been  desirous 
.bunal  that  there 
summation  has  j 
t  been  completely  dist 
dier  Nolan  has  his  copy 

PHESIDENT:  The  head  of  the  Translation 

me  during  the  recess  that  ho,  too,  would 
_  vin  win  eive  him  those 


like  f  few  i 
few  minutes 


st  nine  tomorrow 


djourn  until  half  P 


morning 


on  ad  journroent 
March  194-8,  at 


(’  hereupon, 

taken  until  Vednesday, 


